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STATEMENT OF JURISDICTION
The Supreme Court has jurisdiction of this appeal by Patrick Hegarty
("Hegarty") pursuant to Utah Code Ann. § 78-2-2(3)(e)(iv) (1953 & Repl. 1996), which
grants the Supreme Court appellate jurisdiction over final orders and decrees in formal
adjudicative proceedings originating with Respondent Board of Oil, Gas and Mining (the
"Board").
STATEMENT OF ISSUES AND STANDARDS OF REVIEW
I.

Did the Board err as a matter of law in failing to order pooling retroactive to the

dates of first production from the Wells?
Standard of Review: Interpretations of the spacing and pooling provisions
of the Oil and Gas Conservation Act are reviewed under a correction of error standard
with no deference. Utah Code Ann. § 63-46b-16(4)(d) (1953 and Repl. 1997); Cowling v.
Board of Oil Gas and Mining, 830 P.2d 220, 224 (Utah 1991). See Morton Int'l, Inc. v.
Auditing Div., 814 P.2d 581, 589 (Utah 1991).
II.

Did the Board misinterpret the Utah Oil and Gas Conservation act in ruling

that Hegarty and his Landowners were nonconsenting owners and err as a matter of law
by imposing a nonconsent penalty upon them?
Standard of Review: Interpretations of the spacing and pooling provisions
of the Oil and Gas Conservation Act are reviewed under a correction of error standard
with no deference. Utah Code Ann. § 63-46b-16(4)(d) (1953 and Repl. 1997); Cowling v.

ix

Board of Oil, Gas and Mining, 830 P.2d 220, 224 (Utah 1991). See Morton Int'l, Inc. v.
AuditingDiv., 814 P.2d 581, 589 (Utah 1991).
III.

Were the terms and conditions of the Pooling Order just and reasonable as

required by the pooling provisions of the Utah Oil and Gas Conservation Act?
Standard of Review: The Board's interpretations of the spacing and
pooling provisions of the Oil and Gas Conservation Act are reviewed under a correction
of error standard with no deference. Utah Code Ann. § 63-46b-16(4)(d) (1953 and 1997
Repl.). Cowling v. Board of Oil, Gas and Mining, 830 P.2d 220, 224 (Utah 1991); See
Morton Int'l, Inc. v. Auditing Div., 814 P.2d 581, 589 (Utah 1991). Whether the Board
abused its discretion is reviewed under a standard of reasonableness and rationality. Utah
Code Ann. § 63-46b-16(4)(h)(i), (iv) (1953 and 1997 Repl.) See Morton, 814 P.2d at 587;
Niederhauser Ornamental and Metal Works Co. v. Tax Comm'n, 858 P.2d 1034, 1037.
(UtahCtApp. 1993)
DETERMINATIVE LAW
The following statutes and regulations are set forth in the Addendum to this Brief:
Utah Code Ann. § 40-6-1 (1953 and Repl. 1998).
Utah Code Ann. § 40-6-2 (1953 and Repl. 1998).
Utah Code Ann. § 40-6-3 (1953 and Repl. 1998).
Utah Code Ann. § 40-6-5 (1953 and Repl. 1998).
Utah Code Ann. § 40-6-6 (1953 and Repl. 1998).
Utah Code Ann. § 40-6-6.5 (1953 and Repl. 1998).

X
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Utah Code Ann. § 40-6-7 (1953 and Repl. 1998).
Utah Code Ann. § 40-6-8 (1953 and Repl. 1998).
Utah Admin. Code K(>49-J-J (K-b. J(M)O).
Utah Admin. Code R649-3-3 (Feb. 2000).

STATEMENT OF THE CASE
Mr. Hegarty seeks review of an order (the "Pooling Order")1 issued by the Utah
Board of Oil, Gas & Mining (the "Board") under the provisions of the Utah Oil and Gas
Conservation Act (the "Conservation Act"). Utah Code Ann, § 40-6-1, e^eg. The case
involves the rights of mineral owners, who are not participants in a voluntary federal
coalbed methane unit, to receive, without nonconsent penalty, their just and equitable
share of the gas drained from their lands by two unit wells prior to the establishment by
the Board of drilling units containing those wells.
Mr. Hegarty holds a mineral lease issued to him by six landowners (the
"Landowners") covering their undivided interests in a 132.5-acre tract of land which
extends across two adjacent quarter sections of land about 12 miles south of Price,
Carbon County, Utah. (R.225, 338, 556-557.) None of the Landowners lives on or near
the lands. (R. 408.)2 The lands lie within an extensive coalbed methane development,
known as the Drunkards Wash Federal Exploratory Unit (the "federal unit")3, which is
administered by the United States Bureau of Land Management (the "BLM") and
1

The Pooling Order (R. 550-572) is appended hereto as Appendix 3, and the Spacing

Order (R. 223-234) which preceded it is appended hereto as Appendix 4.
2

Three live in California, one in New Mexico, one in Virginia, and one in Salt Lake City,

Utah. (R. 408.)
3

The federal unit is depicted on Petitioner's Exhibit B (R. 532) appended hereto as

Appendix 5.

operated by Respondents River Gas Corporation, Texaco Exploration and Production,
Inc., and Dominion Reserves-Utah, Inc. (collectively, "River Gas"). (R. 557.) The
federal unit is a voluntary unit that has never been approved by the Board. (R. 236: Tr.
112.) Its development and operation are governed by written agreements among its
participating parties. (R. 118-130, 236: Tr. 105.) The federal unit covers over 90,000
acres of land in Carbon and Emery Counties, Utah, approximately 10% (approximately
9,000 acres) of which, including the tract owned by Mr. Hegarty and the Landowners, is
not committed to and does not participate in production from the federal unit. (R. 557.)
River Gas has drilled and completed over 180 wells within the federal unit, which
produce nearly 180 million cubic feet of coalbed methane gas per day from the Ferron
formation. (R. 343, 573: Tr. 194-195.) All of the wells were drilled by River Gas on a
uniform well-density pattern of 160 acres per well, or one well for each quarter section of
land. (R. 226.) Two of the wells (the "Wells"), known as the Utah 5-94 Well, which first
produced in November of 1995, and the Woolstenhulme 5-266 Well, which first produced
in December of 1998, are located on lands controlled by River Gas in the same two
quarter sections in which the lands leased by Mr. Hegarty are located.4 (R. 226.) The
Wells were not the first producing wells in the federal unit; over 70 producing wells were
completed before drilling of the Utah 5-94 and over 170 producing wells were completed
before the drilling of the Woolstenhulme 5-266 Well. (R. 573: Tr. 39-40.) In the quarter
4

The Wells and the lands leased by Mr. Hegarty are depicted on Petitioner's Exhibit D

(R. 339.) appended hereto as Appendix 6.
2

section containing the Utah 5-94, Mr. Hegarty and the Landowners own 65.7% of the
minerals and River Gas controls only 34.3%. (R. 558.) In the quarter section containing
the Woolstenhulme 5-266, Mr. Hegarty and the Landowners own 16.3% of the minerals,
Carbon County (whose interest is also not committed to the federal unit) owns 1.3%, and
River Gas controls 82.4%. (R. 558.)
The Wells, like all other wells drilled by River Gas in the federal unit, were drilled
and produced by River Gas without establishing drilling units under the Conservation Act
{see Utah Code Ann. § 40-6-6) and without compensating surrounding mineral owners
who were not participants in the federal unit but whose lands were being drained by the
Wells. (R.225.)
In October of 1999, Mr. Hegarty, over the objection of River Gas, sought to
protect the correlative rights of himself and the Landowners by filing a Request for
Agency Action with the Board to establish 160-acre drilling units around each of the
Wells pursuant to Utah Code Ann. § 40-6-6. (R. 2-9.) Following an evidentiary hearing,
in which River Gas contested the requested drilling units, the Board issued an order (the
"Spacing Order") effective January 26, 2000, establishing a 160-acre drilling unit around
each of the Wells. (R. 223-234.) See Appendix 4.
On June 12, 2000, following unsuccessful attempts at voluntary pooling, Mr.
Hegarty filed a Request for Agency Action pursuant to the pooling provisions of the
Conservation Act {Utah Code Ann. § 40-6-6.5), requesting the Board to pool the interests
in the drilling units established by the Spacing Order. (R. 238-248.) Following an

3

evidentiary hearing on August 23, 2000, the Board issued the Pooling Order, which is the
subject of this appeal. (R. 555.)
The Board pooled all interests within each of the drilling units containing the
Wells. The Board determined that Hegarty and the Landowners own 65.7% of the
minerals in the drilling unit containing the Utah 5-94 Well and 16.3% of the minerals in
the drilling unit containing the Woolstenhulme 5-266 Well. (R. 558.) The Board,
however, made the Pooling Order effective as of the date of the Spacing Order and denied
Mr. Hegarty's request that pooling be made effective as of the dates of first production
from the Wells to compensate Mr. Hegarty and his lessors for the gas that had been
drained from their lands by River Gas prior to the establishment of the drilling units. (R.
564.) The Board also imposed upon Mr. Hegarty and the Landowners a nonconsent
penalty of 225% of their share of the costs of drilling the Wells chargeable against their
share of production after the date of the Spacing Order. (R. 565.)
On October 27, 2000, Mr. Hegarty filed his Petition for Review. Mr. Hegarty
contends the Board erred by failing to make pooling effective as of the dates of first
production from the Wells and thereby failed to provide Mr. Hegarty and his lessors their
just and equitable share of the gas drained from their lands by River Gas prior to the entry
of the Spacing Order. Mr. Hegarty also contends the Board erred by declaring him and
the Landowners to be nonconsenting owners and imposing upon them a 225%5

5

The "nonconsent penalty" imposed by the Board equates to 100% of Hegarty's and the
Landowners5 proportionate share of drilling costs plus an additional 125% of that amount.
(R. 563, 565.)
4

nonconsent penalty charged against their share of production after the effective date of
the Spacing Order.
FACTS
Coalbed Methane Development in the Ferron Formation
The initial development of the Drunkards Wash Field for gas production began in
1987 when two wells were drilled by Texaco. (R. 573: Tr. 36.)6 These wells went into
production in 1988 and are currently producing coalbed methane from a geologic horizon
known as the Ferron formation. (R. 573: Tr. 37-8.) The Ferron formation consists of a
sequence of sandstones and siltstones interbedded with coal seams. (R. 236: Tr. 42-44.)
The Ferron formation is regionally extensive and underlies large portions of Carbon and
Emery Counties at relatively shallow depths of around 1500 feet. (R. 236: Tr. 45-46.)
The coal seams in the Ferron formation contain methane gas. (R. 236: Tr. 52.)
Coalbed methane gas occurs differently than the natural gas in a typical gas field. (R.
236: Tr. 52.) Coalbeds have a unique property in that the methane gas is directly attached
to the surface of the coal seam and, as such, is part of the structure of the coal. (R. 236:
Tr. 52.) As the pressure in the coal seam is lowered, the attached gas molecules break
away and can be produced through fractures in the coal seam into a well. (R. 236: Tr.
52.) Coalbeds also contain large volumes of water. (R. 236: Tr. 52, 54-55.) The coal
must be dewatered to allow the gas production to increase. (R. 236: Tr. 55.)
6

References to transcripts in the Record are denoted by the specific page of the Record at

which the transcript is found followed by the specific page or pages of the transcript.
5

Establishment of the Drunkards Wash Federal Exploratory Unit
Following the drilling of the initial two wells by Texaco in the Drunkards Wash
Field, River Gas formed the federal unit pursuant to the federal Mineral Leasing Act, 30
U.S.C.A. § 181, etseq. (1986 and Supp. 2000), which allows cooperative development
and operation of an oil and gas pool or field that encompasses sufficient federal lands
pursuant to a unit plan. (R. 118.) The federal unit was approved by the BLM effective
December 28, 1990 (R. 225) and initially encompassed a unit area of over 28,000 acres of
federal and nonfederal lands. (R. 118.) The federal unit is governed by a Unit
Agreement7 and Unit Operating Agreement signed by River Gas as the designated unit
operator. (R. 118-130, 236: Tr. 105.) These agreements set forth the terms and
conditions under which the unit area and the underlying Ferron coals would be developed
for the production of gas. The agreements also specify the basis by which participants in
the federal unit will share in production on an acreage basis within participating areas.
(R. 123-124.) Nonparticipants, whose lands are not committed to the federal unit, do not
share in production from unit wells. (R. 123.)
Well Drilling by River Gas in the Federal Unit
Following the approval of the federal unit, River Gas began drilling additional
wells.8 By the Fall of 1993, it had drilled a total of 33 producing wells and by the Fall of

7

The Unit Agreement follows a form set forth in the BLM's regulations at 43 C.F.R.

3186.1(1999).
8

A timeline of events and well-drilling in the federal unit is depicted in Petitioner's
6

1994, a total of 73 producing wells in the federal unit. (R. 573: Tr. 39.) By the end of
1994, these 73 wells were yielding 26 million cubic feet of methane gas per day. (R. 573:
Tr. 198.) In 1995, River Gas drilled 16 more producing wells, including the Utah 5-94
Well, which it drilled in the Fall of that year on state-owned lands in the northwest quarter
of Section 5, Township 15 South, Range 10 East. (R. 573: Tr. 39.) From 1996 through
1997, River Gas drilled another 24 producing wells in the federal unit, and in 1998, River
Gas drilled 65 producing wells including the Woolstenhulme 5-266 Well, which it drilled
in the northeast quarter of Section 5 in the Fall of that year. (R. 573: Tr. 40.) All of the
wells were drilled on a density pattern of 160 acres per well pursuant to the plans of unit
development approved by the BLM. (R. 226.)
River Gas' Written Communications to the Landowners
Prior to Drilling the Utah 5-94 Well
Prior to the drilling of the Utah 5-94 Well in the Fall of 1995, River Gas sent
various written communications to some or all of the Landowners. At no time, however,
did River Gas provide the Landowners with advance written notice of the drilling of the
Utah 5-94, or any other well for that matter. River Gas never sent them an Authorization
For Expenditures, or an "AFE", as it is commonly known in the industry. (R. 573: Tr. 867, 150.) It is standard industry practice to present an AFE to an unleased mineral owner
before drilling a well. (R. 86-87.)
In December of 1990, shortly before the BLM's approval of the federal unit, River
Gas sent a letter to certain owners of land within the unit area announcing the formation

Exhibit H (R. 343) appended hereto as Appendix 7.
7
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of the federal unit and inviting them to join. (R. 360-361.) River Gas wrote a follow-up
letter dated January 3, 1991. (R. 362.) These two letters were sent to only one of the
Landowners, Ms. Larue Layne, who lived in California. (R. 363.) Subsequently, in 1991
and in 1993, River Gas sent letters to Ms. Layne offering to lease her lands on terms
proposed by River Gas. (R. 352-357, 365-369.) Ms. Layne responded with various
questions and specifically asked River Gas when a well would be drilled. (R. 366.) River
Gas wrote her that it planned a well 1 Vi miles south of her property and made it clear that
it was making no commitment that it would drill a well on her property or that her land
would be put into production. (R. 366, 367.)
In March of 1995, River Gas sent a letter to Ms. Layne expressing its interest in
acquiring a road right-of- way across her land to access its development area. (R. 374.)
This letter provided a map of the "approximate locations" of three wells, including the
Utah 5-94 Well, that River Gas indicated it intended to drill that year on state-owned
lands in Section 5. (R. 374.) River Gas stated that the drilling would be governed by the
Drunkards Wash Federal Unit Agreement and the Unit Operating Agreement. (R. 374.)
The letter made no mention that any planned wells might drain her lands and did not offer
any opportunity for her to participate in any well. According to River Gas5 testimony, it
had not yet determined how much acreage each well in its federal unit was draining. (R.
573: Tr. 188-190.)
By letters dated July 20, 1995, River Gas wrote individually to Ms. Layne and the
other five Landowners offering them each the opportunity to lease their interests to River

8

Gas or join the federal unit, but making no mention whatsoever of any well being drilled.
(R. 376-420.) River Gas also sent a similar letter to a seventh individual named John Joe
Skinner, who owned an approximately 2.3% undivided interest in the tract. (R. 573: Tr.
148.) The lease offers were expressly conditioned on all of the interest owners in the
tract agreeing to lease their interests to River Gas. The letters expressly acknowledged
that River Gas had just recently performed title work and discovered the interests of the
other Landowners. (R. 376.) The letters provided no notice of the drilling of any well
and made no offer to the Landowners to participate individually on a proportionate basis
in any well that might drain their lands. (R. 559, 236: Tr. 18.) The Landowners did not
lease their lands to River Gas or join the federal unit.
Drilling of the Utah 5-94 Well
On September 11, 1995, River Gas, after completing more than 70 producing wells
in the federal unit, spudded the Utah 5-94 Well on state-owned land in the northwest
quarter of Section 5. (R. 573: Tr. 39, 151.) The application to drill (the "APD") filed by
River Gas with the Division of Oil, Gas and Mining (the "Division") stated the well
would be drilled on a 160-acre drilling block. (R. 236: Tr. 60.) The well first produced
methane in November of that year. (R. 226.) Shortly after drilling the well, River Gas
drilled two more wells in the same Section 5, one in the southeast quarter and one in the
southwest quarter of that Section. All three wells were successfully completed and
produced and continue to produce coalbed methane gas in quantities above the average
producing rate for wells in the federal unit. (R. 573: Tr. 225.) The Utah 5-94 Well
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produces gas at a rate of approximately 500,000 cubic feet per day, and since November,
1995, has produced over 882 million cubic feet of methane. (R. 573: Tr. 25-26.)
River Gas5 Environmental Impact Statement and Technical Papers
In 1994, River Gas began preparing a draft environmental impact statement for the
federal unit (the "EIS"), which it filed with the BLM in 1996. (R. 573: Tr. 42,197.) The
EIS expressly provided for a 160-acre well development pattern in the federal unit. (R.
573:Tr.42.)
In 1997, representatives of River Gas presented technical papers at a coalbed
methane symposium in Alabama that described the appropriateness of 160-acre spacing
for its development in the federal unit. (R. 573: Tr. 51-52.) The papers were based on
the production information obtained by River Gas from the first 33 pi oducing wells
drilled in the federal unit (R. 573: Tr. 52.) As noted above, the first 33 wells were
completed by the end of 1994, over one year prior to River Gas' drilling of the Utah 5-94
Well. (R.573:Tr. 52.)
River Gas' Written Communications to the Landowners and Acquisition of (lie
Skinner Interest Prior to the Drilling of the Woolstenhulme Well
River Gas did not provide any advance written notice to the Landowners of the
drilling of the Woolstenhulme 5-266 Well. (R. 236: Tr. 18.) River Gas did not provide
them with an AFE for the well because it did not deem it necessary to do so, (R. 157.) In
June of 1998, River Gas sent a letter to one of the Landowners (Rita Beck) offering to
buy her small, approximately 1.6%, undivided interest in the tract. (R. 421.) There was
no mention of any well being drilled. She did not sell her interest to River Gas. River
Hi

Gas also made a similar offer to John Joe Skinner, who did sell his approximately 2.3%
undivided interest in the tract to River Gas early in the late summer of 1998. (R. 573: Tr.
76, 149.) By acquiring that interest, River Gas became a cotenant of the Landowners in
the tract. Some time thereafter, River Gas was contacted by one of the Landowners
(Terry Olsen) who had heard of the sale to Skinner and wanted to know if River Gas
wanted to purchase his interest. (R. 157-158.) By letter dated November 5, 1998, River
Gas wrote Mr. Olsen and extended to him a 30-day offer to lease or purchase the
undivided interests of all of the Landowners. (R. 423.) The letter made no mention of
the drilling of any well. The offer expired without being accepted.
Drilling of the Woolstenhulme 5-266 Well
On November 12, 1998, just a few days after its last letter to Mr. Olsen, River Gas
spudded the Woolstenhulme 5-266 well in the northeast quarter of Section 5. (R. 573: Tr.
160.) Over 170 producing wells had already been completed in the federal unit. (R. 573
Tr. 40.) As it did with the Utah 5-94 Well, River Gas filed an APD with the Division
stating that the well would be drilled on a 160-acre drilling block. (R. 236: Tr. 50.) The
well achieved first production of methane in the following month. (R. 226.)
The Woolstenhulme 5-266 Well was not drilled in an appropriately approved
location. The well was drilled outside the drilling window allowed by the Division's
general well-siting rule {Utah Admin. Code R649-3-2.1)9, without filing the proper
9

The rule requires that a well be located in the center of or within 200 feet of the center of

a quarter-quarter section. Since the center is 660 feet from each boundary of a standard
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exception location application with the Division, and without obtaining the "written
consent from all owners within a 460 foot radius of the proposed well location/' as
required by Utah Administrative Code R649-3-3. (R. 573: Tr. 26-28, 253-254.) In fact,
as depicted on Petitioner's Exhibit E (R. 340), appended hereto as Appendix 8, the
Woolstenhulme Well was drilled by River Gas only 350 feet from the boundary of the
Landowners' tract to the south and only 411 feet from their boundary to the west without
advance notice of the well's location and without obtaining their written consent. (R.
340, 573: Tr. 28.)
River Gas5 Request to Space Lands Outside the Federal Unit
In 1998, prior to drilling the Woolstenhulme 5-266 Well, River Gas filed a
Request for Agency Action with the Board in Cause No. 243-1 to establish 160-acre
drilling units in the Ferron formation for over 58,000 acres of undrilled land which lay
outside of, but adjacent to, the federal unit. (R. 44, 52.) River Gas held working interests
in approximately 80% of the lands. (R. 52.) In support of its request to space these
undrilled lands on the basis of a 160-acre drainage pattern, River Gas presented well
testing information from 1992 obtained from River Gas5 wells inside the federal unit. (R.
573: Tr. 50, 54.) On October 13, 1998, the Board issued an order granting River Gas5
request for 160-acre spacing outside the federal unit. (R 44-59.) The Board specifically

40-acre quarter-quarter section, the rule requires that the location not be closer than 460
feet to the boundary of the quarter-quarter section.
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determined that the Ferron constituted a single pool and that one well would effectively
and economically drain 160 acres. (R. 53.)
Spacing of Other Areas Outside the Federal Unit
The Board had previously established 160-acre spacing for the Ferron formation in
the vicinity of the federal unit as early as 1982 in Cause No. 137-2(B) (R. 22-25.) It did
so again in January of 1998, in Cause No. 241-1 pursuant to the request of another
operator, Anadarko, who sought 160-acre spacing in the Ferron formation after drilling
only seven wells over a three-year period in its Helper Area Unit. (R. 26-43, 573: Tr. 4445.) In July of 1999, River Gas' partner, Texaco, requested and obtained an order from
the Board in Cause No. 241-1, establishing 160-acre spacing retroactive to the dates of
first production for another area of the Ferron formation outside the unit. (R. 80-93, 573:
Tr. 44-45.) At no time, however, did River Gas seek to establish spacing for the
uncommitted lands inside the federal unit.
Hegarty Lease
In November of 1998, after noticing the drilling of the Woolstenhulme 5-226 Well
near their property line, one of the Landowners (Terry Olsen) contacted Mr. Hegarty for
the first time concerning the activities of River Gas and the possibility of leasing his
interest to Mr. Hegarty. (R. 236: Tr. 21, 573: Tr. 74.) Mr. Hegarty undertook an
investigation of the Landowners' ownership and the circumstances of the federal unit.
(R. 236: Tr: 23, 573: Tr. 74.) In June of 1999, Mr. Olsen and the other Landowners
leased their interests to Mr. Hegarty to protect their correlative rights. (R. 236: Tr. 22.)
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Mr. Hegarty filed a protest on their behalf at a hearing held that same month before the
Board in a proceeding (Cause No. 243-2) initiated by River Gas to suspend spacing orders
in certain areas of the federal unit. (R. 132, 215.) After being advised by the staff of the
Division of Oil, Gas and Mining that the suspension did not directly affect his leasehold
lands, Mr. Hegarty, who was not represented by counsel, withdrew his protest. (R. 215,
573: Tr. 18-19.)10
1 IK Spin iii},» I"i 04 tTiiiiij.' ..tii'ill "< h cler
On October 21, 1999, Mr. Hegarty filed with the Board a Request for Agency
Action seeking the establishment of 160-acre drilling units around the Wells. (R. 2-9.)
River Gas filed an objection and opposed spacing, arguing that the federal unit was
protective of correlative rights and that the Board should not space lands within the unit.
(R. 101-114.) An evidentiary hearing was held before the Board on January 26, 2000,
and River Gas continued its opposition to spacing. The Board issued the Spacing Order
effective as of the date of the hearing11 and established 160-acre (or the substantial
10

In fact, the Board's order in that cause did affect Hegarty's lands in that it granted River

Gas permission to locate wells within the federal unit closer to uncommitted acreage than
previously allowed. (R. 76.)
11

The Board denied Mr. Hegarty's oral motion at the hearing to make the order

retroactive to the dates of first production, apparently because it was not part of Mr.
Hegarty's written Request for Agency Action. (R. 230, 236: Tr. 156.) The issue,
therefore, was not fully adjudicated in the spacing proceeding.
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equivalent) drilling units around each of the Wells. (R. 230.) The Board based its
decision on the geologic and technical evidence presented at the hearing. (R. 227.) The
Board also found that the plans of unit development within the federal unit had all been
approved by the BLM on the basis of a 160-acre well pattern density and that numerous
prior orders of the Board in Cause Nos. 137-2(B), 241-1, 243-1, 243-2, and 245-1 had all
established 160-acre drilling units for production of coalbed methane from the Ferron
formation within lands surrounding or in close proximity to the federal unit. (R. 226227.)
The Pooling Proceeding and Order
Following the entry of Spacing Order, the parties were unable to reach a voluntary
pooling agreement, and on June 12, 2000, Mr. Hegarty filed a Request for Agency Action
which resulted in the Pooling Order from which this appeal is taken.

SUMMARY OF ARGUMENT
The Wells were drilled by River Gas on the basis of a 160-acre drilling pattern
pursuant to a calculated plan of uniform development that defined and protected the
correlative rights of unit participants but allowed drainage of uncommitted lands without
compensation. River Gas never sought the Board's approval of the federal unit nor
sought spacing for the uncommitted acreage under state law. River Gas, however,
opposed spacing when Mr. Hegarty requested it. The Board absolved River Gas of any
duty to space under state law and, thereby, validated the right of an operator of a federal

15

unit to forego spacing the uncommitted acreage and drain with impunity the lands of
those who did not accede to the operator's contractual terms. In effect, the Board
rewarded River Gas for its failure to space by allowing it to retain more than its just and
equitable share of production from the Wells and recover, in additional, a 225%
nonconsent penalty from Mr. Hegarty and his Landowners chargeable against their share
of production after the effective date of the Spacing Order. The Board misinterpreted the
language and fundamental intent of the Conservation Act, and erred in three critical
respects.
First, it erred in failing to order that pooling be made retroactive to the dates of
first production from the Wells. In doing so, the Board denied the correlative rights of
the uncommitted owners to receive their just and equitable share of production and
improperly rewarded River Gas by allowing it to retain more than its just and equitable
share. Under the Conservation Act and the Court's decision in Cowling v. Board of Oil
Gas and Mining, 830 P.2d 220 (Utah 1991), River Gas had a duty to space at the time of
drilling, because the drainage pattern of the Wells and the correlative rights were, at that
time, readily ascertainable. River Gas wrongfully delayed spacing by failing to seek
spacing on its own initiative and by opposing Mr. Hegarty's request for spacing. River
Gas should not profit from its delay at the expense of adjoining property owners. The
Board's failure to make pooling retroactive and allow Mr. Hegarty and his Landowners to
receive their just and equitable share of production encourages unfettered drainage and
amounts to a governmentally sanctioned confiscation of property without compensation.
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Second, the Board erred in imposing a nonconsent penalty on mineral owners
whose correlative rights were never defined until they sought and obtained a spacing
order. By failing to obtain the Board's approval of the federal unit or space uncommitted
lands under state law prior to drilling a well, the operator of the federal unit cannot take
advantage of the nonconsent provisions of the Conservation Act, because neither the unit
participants' nor the uncommitted owners' correlative rights are defined as a matter of
state conservation law. A mineral owner cannot be rendered a "nonconsenting owner"
under the Conservation Act until after the landowner's correlative rights in a pool have
been defined by a spacing order. Moreover, River Gas' offers to lease the uncommitted
acreage or allow joinder to the federal unit on its own contractual terms did not satisfy the
nonconsent provisions of the Conservation Act because they did not constitute advance
written notice of the drilling of the Wells and did not offer the opportunity for the
uncommitted interest owners to bear their proportionate share of the costs of drilling
those specific wells.
Third, the terms of the Pooling Order are not "just and reasonable" as required by
the pooling provisions of the Conservation Act. See Utah Code Ann. § 40-6-6.5(2)(b)
(1998). The order does not allow all parties to share proportionally in accordance with
their respective interests, but, instead allows River Gas to recover more than its just and
equitable share of production from the Wells and deprives Mr. Hegarty and his
Landowners of theirs. The 225% nonconsent penalty unjustly and unreasonably
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penalized Mr. Hegarty and his Landowners and rewards River Gas for its delay in
initiating spacing proceedings and its continued drainage of the uncommitted acreage.
ARGUMENT
This case arises under the current spacing and pooling provisions of the
Conservation Act {Utah Code Ann. §§ 40-6-6 and 40-6-6.5), which this Court has
interpreted on many prior occasions. See, e.g., Bennion v. Graham Resources, Inc., 849
P.2d 569 (Utah 1993) (working interest owner had no enforceable right to production
prior to entry of a pooling order); Cowling v. Board of Oil, Gas and Mining, 830 P.2d
220, 225 (Utah 1991) (a pooling order pooling interests in a wildcat well may not be
made effective prior to the date of entry of a spacing order); Matter of Sam Oil, Inc., 817
P.2d 299 (Utah 1991) (owner who subsequently ratified a unit agreement was subject to a
nonconsent penalty); Bennion v. ANR Production Company, 819 P.2d 343 (Utah 1991)
(statutory nonconsent penalty was constitutional). This case, however, presents issues not
previously addressed by this Court. This case requires the Court to determine whether an
operator ever has to seek spacing and whether an operator is entitled to a "nonconsent"
penalty even if the operator does not provide advance written notice to an owner of the
drilling of a well.
The Conservation Act establishes a conservation scheme designed to provide for
the orderly development of the oil and gas resources of the state in a manner that prevents
waste, maximizes ultimate recovery, and protects the correlative rights of all owners. See
Utah Code Ann. § 40-6-1; Cowling, 830 P.2d at 225. The scheme is established through
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definitions and statutory directives. Correlative rights are defined as the "opportunity of
each owner in a pool to produce his just and equitable share of the oil and gas in the pool
without waste." Utah Code Ann. § 40-6-2 (2). A "pool" is defined synonymously with
the terms "reservoir" and "common source of supply" and means "a common
accumulation of oil or gas or both." Utah Code Ann. § 40-6-2(18). The statutory
mechanism for defining correlative rights in a "pool" is a spacing order entered by the
Board which establishes drilling units. See Cowling, 830 P.2d at 225. Section 40-6-6(1)
authorizes the Board to order the establishment of drilling units for any pool. See Utah
Code Ann. § 40-6-6(1). A drilling unit is the maximum area that can be efficiently and
economically drained by one well. See id. § 40-6-6(3). Multiple drilling units in the
same pool must be of uniform size and shape. See id. § 40-6-6(4).
Once drilling units in a pool have been established by a spacing order, the
correlative rights of owners within each drilling unit may be defined and enforced
through the pooling of the owners' interests. Cowling, 830 P.2d at 225-26. Pooling is
defined as the "bringing together of separately owned interests for the common
development and operation of a drilling unit." Utah Code Ann. § 40-6-2(19). Pooling
may be accomplished by the voluntary agreement of all the interest owners or by a forced
pooling order entered by the Board. See Cowling, 830 P.2d at 226. Section 40-66.5(2)(a) authorizes the Board, in the absence of a voluntary agreement, to enter an order
"pooling all interests in the drilling unit for the development and operation of the drilling
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unit." Utah Code Ann. § 40-6-6.5(2)(a). The statute requires that the pooling order "be
made on terms that are just and reasonable." Id. § 40-6-6.5(2)(b).
In addition to providing the mechanisms of spacing and pooling for defining
correlative rights in individual drilling units and wells, the Conservation Act also
provides authority and specific procedures for the Board to enter orders for the unit
operation of one or more pools in an entire field following notice and opportunity for
hearing. See Utah Code Ann. § 40-6-8. Board approval of field-wide units ensures that
the correlative rights within the unit area are protected. The present case, however,
involves a voluntary federal unit that was never approved by the Board under the
Conservation Act. Thus, the Board was never given the opportunity to protect the
correlative rights of uncommitted interests in the federal unit until Hegarty sought
spacing.
I. THE BOARD ERRED AS A MATTER OF LAW IN FAILING TO
ORDER POOLING RETROACTIVE TO THE DATES OF FIRST
PRODUCTION FROM THE WELLS.
A. Retroactive Pooling is Required to Protect Correlative Rights and
Ensure Hegarty and the Landowners Receive Their Just and Equitable
Share of Production from the Pool.
It is fundamental to the regulatory scheme of the Conservation Act that the
correlative rights of all owners be fully protected. See Utah Code Ann. § 40-6-1;
Cowling, 830 P.2d at 225. See also, In Re Farmers Irrigation Dist., 194 N.W.2d 788,
791-92 (Neb. 1972). Each owner is entitled to receive its just and equitable share of
production from the pool. As a corollary, no owner is entitled to an inequitable share of
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production. As owners of 65.7% of the 160-acre spacing unit containing the Utah Well
and 16.3% of the 160-acre spacing unit containing the Woolstenhulme Well (R. 558.),
Mr. Hegarty and his Landowners should proportionally share in all production from those
wells to the extent of their interests. Since the Utah 5-94 Well produced for nearly five
years and the Woolstenhulme 5-266 Well produced for nearly two years before entry of
the Spacing Order and the establishment of drilling units, the Pooling Order should have
been made retroactive to the respective dates of first production from the Wells to ensure
a complete and just and equitable sharing of production in accordance with the parties'
interests.
1. The Federal Unit Does Not Fully Protect Correlative Rights.
The fact that the Wells were part of a federal unit cannot abrogate the correlative
rights of landowners who choose not to participate in the unit development. Federal
unitization administered by the BLM is a conservation tool that can provide for orderly
development of a pool and well-density patterns that prevent waste.12 It cannot, however,
be fully effective and protective of correlative rights, unless all of the lands in the unit are
federally owned or otherwise committed to the unit. The BLM does not have authority to
12

Federal unit development, however, can also result in waste. The BLM can protect

federal lands from drainage by requiring federal lessees to drill offsetting wells. This can
lead to excessive well development and waste in areas where federal and nonfederal lands
are intermingled, unless the Board establishes spacing or approves the federal unit
development under state law to pool the interests within the unit.
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protect uncommitted nonfederal lands from drainage. Only the Board can do so through
well-spacing or field-wide unitization under the Conservation Act. See Utah Code Ann.
§§40-6-6 and 40-6-8.
2. The Conservation Act's Antitrust Exemption Requires Board Approval of
the Unit Plan.
The Conservation Act clearly expresses the Legislature's intent that unit or
cooperative development protect the correlative rights of all owners in a field or pool.
For example, as an incentive to seek Board approval of unit operations, Section 40-6-7,
grants an express exemption from the antitrust laws for agreements for unit or cooperative
development. The exemption, however, is strictly conditioned on the Board's
determination that "the agreement protects the correlative rights of each owner or
producer," and the Board's approval of a plan for development or operation that is in the
public interest, promotes conservation, increases ultimate recovery, and prevents waste.
Utah Code Ann. § 40-6-7(1). The statute further provides that such plans for unit or
cooperative development "shall be presented to the Board." Id. § 40-6-7(2). River Gas
has never sought Board approval of the federal unit, opting instead to rely on its federallyapproved plan which allows River Gas to drain the uncommitted acreage within the
federal exploratory unit. As a result, River Gas and its participants do not enjoy the
Conservation Act's antitrust exemption for their cooperative drainage of uncommitted
lands within the federal unit.
3. Drilling Offset Wells Would Have Constituted Waste.
The federally approved unit operations effectively established the drilling pattern
22

and well-density within the federal unit. Drilling offset wells on the uncommitted acreage
within the boundaries of the federal unit would have been unnecessary and, therefore,
would have constituted waste and violated the Conservation Act, which expressly
prohibits waste. See Utah Code Ann. § 40-6-3. The federal unit was planned and
developed with a uniform well-density pattern of 160 acres. (R. 226.) The Wells were
drilled pursuant to that plan. No further wells were needed to drain the pool. In its
Spacing Order, the Board expressly found that the Ferron formation constituted a pool
and that 160 acres was the maximum area within the pool that could be efficiently and
economically drained by one well. (R. 228.) Based on geology, this was true even prior
to the entry of the Spacing Order. Drilling an additional well within the designated 160acre drilling blocks in the federal unit would, therefore, have constituted waste under the
Conservation Act. Accordingly, Mr. Hegarty and the Landowners could not have drilled
an offset well without committing waste and violating the Conservation Act.
4. Only Retroactive Pooling Will Protect Correlative Rights.
Only retroactive pooling ensures that correlative rights of all owners within the
federal unit are equally protected and that all parties receive their just and equitable share
of production from the Wells as contemplated by the Conservation Act. See Farmers Irr.
DisL, 194 N.W. 2d at 791-92. The Conservation Act cannot be read to allow an operator
to receive more than its just and equitable share of production from wells in which
correlative rights are readily ascertainable by the operator.
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B. The Operator Has a Duty to Space, Where as Here, the Correlative
Rights Were Ascertainable at the Time the Wells Were Drilled.
At the time the Wells were drilled, the correlative rights of Mr. Hegarty's
Landowners, although not yet defined by a spacing order entered by the Board, were
clearly ascertainable by River Gas. In Cowling, this Court held that pooling of interests in
a wildcat or exploratory well cannot be made prior to the date of a spacing order. See 830
P.2d at 229. The Court reasoned that in the case of a wildcat or exploratory well, the pool
was not defined and correlative rights could not be ascertained until the Board acquires
the necessary technical data and enters a spacing and pooling order. 830 P.2d at 226.
Thus, the Court concluded that the common law rule of capture applied to the period of
time between the drilling of a wildcat well and the entry of a spacing order. 830 P.2d at
225. The Pooling Order in the present case, however, extends the rule of capture far
beyond the point ever contemplated by the Legislature or allowed by the Court in
Cowling.
1. The Wells Were Not Wildcat Wells.
In the present case, the Wells were not wildcat or exploratory wells. As this Court
recognized in Harken S. W. Corp. v. Board of Oil Gas & Mining, 920 P.2d 1176, 1178
(Utah 1996), the Legislature has defined a wildcat well for purposes of the oil and gas
severance tax as "an oil and gas producing well which is drilled and completed in a pool
as defined under 40-6-2 [of the Conservation Act], in which a well has not been
previously completed as a well capable of producing in commercial quantities." Utah
Code Ann. § 59-5-101(21). River Gas had already completed over 70 producing wells in
24

the federal unit when it drilled the Utah 5-94 Well and over 170 producing wells when it
drilled the Woolstenhulme 5-266 Well. Clearly, numerous wells capable of producing in
commercial quantities had been drilled and completed in the pool long before the drilling
of the Utah 5-94 and Woolstenhulme 5-266 Wells. Although the Board found that the
Wells constituted exploratory wells, the Board did so solely for purposes of imposing a
risk penalty and for no other purpose. (R. 561.) The Board made no finding as to the
nature of the Wells for purposes of establishing the effective date of pooling.
2. Correlative Rights Were Ascertainable by River Gas on the Basis of the
160-Acre Well-Density Pattern in the Federal Unit.
Correlative rights were readily ascertainable by River Gas when it drilled the
Wells. All wells in the federal unit have been drilled on a uniform well-density pattern of
160 acres. As early as 1990, and certainly prior to 1995 when it drilled the Utah 5-94
Well, River Gas understood the nature and required development parameters of the
Ferron formation from production information readily available to River Gas, as is
evidenced from the very terms of the Unit Agreement (and Unit Operating Agreement)
under which it operated the federal unit. These Wells and all of the other wells drilled by
River Gas in the federal unit were drilled in accordance with a calculated and uniform
plan of development on 160-acre well-density pattern. In fact, the 160-acre drilling
pattern has proven to be the most efficient and economic method to develop the coalbed
methane resource in the Ferron formation both inside and outside the federal unit.
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3. The Unit Contracts Defined Correlative Rights For Participants But Not
Nonparticipants in the Federal Unit.
The Unit Agreement was established in 1990 after the drilling of some initial test
wells on the express basis that the Ferron formation constituted a pool and should be
operated as such. As Unit Operator, River Gas agreed to a method of defining correlative
rights and allocating production from unit wells. The Unit Agreement (and Unit
Operating Agreement) set forth the method by which production from completed wells in
the pool would be allocated among the unit participants on an acreage basis, but expressly
provided that owners of uncommitted lands would not share in production. (R. 123-124.)
In this way, River Gas and the other unit participants defined correlative rights for
purposes of allocating among themselves the production from both committed and
uncommitted acreage. In effect, they established a basis for determining correlative rights
and dividing the anticipated spoils from their drainage of uncommitted acreage even
before unit wells were drilled. River Gas knew, under the terms of the Unit Agreement
(and Unit Operating Agreement), exactly how production (including that drained from
uncommitted acreage) from any producing unit well would be allocated on an acreage
basis among the unit participants.
Well locations and density patterns within the federal unit were determined in
accordance with the Unit Agreement and annually submitted plans of development
approved by the BLM. (R 140.) From inception of the federal unit, the plans provided
that wells would be drilled on 160-acre drilling blocks. The EIS prepared by River Gas
and filed with the BLM in 1996 expressly provided for wells to be drilled on 160-acre
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drilling blocks. (R. 343.) Indeed, every well drilled by River Gas within the federal unit
was drilled on a 160-acre drilling block. The 160-acre spacing pattern was applied to the
Ferron formation outside the federal unit as early as 1982. (R. 22-25.) In 1998, before its
completion of the Woolstenhulme Well, River Gas sought and was granted by the Board
160-acre spacing within the Ferron formation for undrilled lands that lay just outside the
federal unit using well testing data gathered by River Gas in 1992 from wells producing
inside the federal unit. (R. 44-59, 573: Tr. 50, 54.) Thus, River Gas sought the Board's
assistance to protect its correlative rights outside the federal unit. At no time, however,
did River Gas seek spacing to protect the uncommitted interests within the federal unit.
4, The Operator is in the Best Position to Seek Spacing.
Where, as here, correlative rights are readily ascertainable and the operator is the
repository of the information to make such a determination, the operator has a duty to
space lands being drained by its wells, particularly where it knows that an offset well
drilled by uncommitted owners would constitute waste. See Cowling, 830 P.2d at 228.
To read the Conservation Act otherwise sanctions and encourages unfettered drainage by
the operator. In Cowling, this Court expressly recognized that "the statutory scheme
contemplates prompt action in the prosecution of a petition for a spacing order." 830
P.2d at 228. The duty to space prior to, or promptly after, drilling must fall squarely on
the operator, who has ready access to the geologic and production information necessary
to determine drainage patterns — and is clearly in the best position to do so. Much of that
information is proprietary and not readily available to nonoperators or uncommitted
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owners. The relative positions of the parties is substantially unequal. In effect, the
present case is more analogous to the facts in Bennion v. Utah State Board of Oil Gas
and Mining, 675 P.2d 1135 (Utah 1983) in which the Board made a pooling order
retroactive to the date of first production. In that case, field-wide spacing orders were in
effect before the drilling of the well. Thus, correlative rights were ascertainable when the
well in that case was subsequently drilled. In the present case, correlative rights were not
officially ascertained by the Board when the Wells were drilled, but were readily
ascertainable by the operator at the time of drilling based on ample geologic and
production information already available to the operator. Indeed, the very unit
development plan and 160-acre well density pattern being implemented by the operator
established a conservation scheme for the unit participants, but not the uncommitted
owners, on the basis of a 160-acre well-density pattern.
The Board, however, ignored the effect of the unit participants' inconsistent
application of conservation principles and ruled that "as between the unit operators and
those landowners who are on notice oil and gas wells are planned to be drilled near their
property, the unit operator does not have a superior obligation to initiate a petition for a
spacing order." (R. 562-563.) The Board does not explain how absentee landowners who
have never been given advance written notice by the unit operator of the drilling of any
specific unit wells which may drain their lands are supposed to divine that their lands are
being drained by "planned wells." According to River Gas' own incredible testimony, it
did not know the drainage pattern of its own wells within the federal unit and is still
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gathering data to figure it out. (R. 236: Tr 85; 573: 213-214.) Obviously, if River Gas
claims it, as the unit operator, did not know the drainage pattern of the Wells, there was
no basis for the Board to conclude that absentee landowners have any clue, much less
knowledge, of the drainage patterns of unit wells drilled by River Gas.
5. The Act Imposes a Duty on the Unit Operator to Space,
The Legislature clearly intended under Section 40-6-7 of the Conservation Act,
that unit plans must be approved by the Board and that the correlative rights of all owners
in the unitized pool must be protected in order to exempt the cooperative development
from the antitrust laws. It necessarily follows that the Conservation Act imposes a duty
on a unit operator to seek spacing or field-wide unitization under state law before, or
promptly after, drilling unit wells which drain uncommitted acreage. The Board,
therefore, erred as a matter of law in concluding that River Gas did not have a superior
duty to space, and by doing so, illegally sanctioned unfettered drainage without
compensation.
C Once Correlative Rights are Ascertainable, the Operator Must
Promptly Pursue Spacing or Field-Wide Unitization if the Operator
Seeks to Avoid Retroactive Pooling.
Even if a unit operator does not have a superior duty to space lands being drained
by its unit wells, it should not benefit from its failure to do so when correlative rights are
readily ascertainable and it has failed to provide written notice to adjoining landowners in
advance of drilling wells which will drain their lands in connection with a calculated plan
of unit development. In this case, the drainage pattern of the Wells and the correlative
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rights of surrounding landowners were clearly ascertainable by the operator when the
wells were drilled. Unlike the operator of the wildcat well in Cowling, River Gas has
made no effort to space the unleased or uncommitted lands being drained by its wells.
River Gas has chosen, instead, to drain those lands. When Mr. Hegarty sought spacing to
protect his and the Landowners' correlative rights, River Gas opposed his request. River
Gas could have sought spacing or field-wide unitization under the Conservation Act to
define the correlative rights of uncommitted acreage owners. Instead it chose to ignore
the Legislature's clear intent under state law and continued to drain the uncommitted
lands. If River Gas wished to ensure that the Landowners and other uncommitted owners
within the federal unit would bear their fair share of the risks and costs of drilling unit
wells, it should have sought spacing or field-wide unitization to define their correlative
rights and given them written notice in advance of drilling wells which would drain their
lands. River Gas has benefited to the detriment of the uncommitted owners. River Gas
should not be allowed to retain more than its just and equitable share of production from
the Wells where it chose to ignore state law in pursuing spacing or field-wide unitization.
D. Pooling Must be Retroactive Because River Gas Wrongfully Delayed
in Seeking Spacing.
Even no distinction is drawn between a wildcat well and the development Wells in
the present case, pooling must still be made retroactive, because River Gas wrongfully
delayed in seeking spacing. In Cowling, the court stated:
If, however, an operator of a well engages in inequitable conduct by
wrongfully delaying an application for a spacing order, thereby prejudicing
another's correlative right, the Board may make appropriate adjustments as to
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the date the pooling order is effective. That is, a pooling order may be made
effective prior to the entry of a spacing order to offset any inequitable delay
by the operator in pursuing a petition for a spacing order. Section 40-6-6(5)
specifically states that the Board may enter a pooling order "upon terms that
are just and reasonable.55 Clearly, the statutory scheme contemplates prompt
action in the prosecution of a petition for a spacing order.
830P.2dat228.
Contrary to the summary conclusion of the Board (R. 563.), the present case
presents an undeniable example of wrongful delay by the operator in delaying petitioning
for a spacing order. The Board's summary conclusion is not supported by any findings.
Indeed, it would have been difficult to make any such findings. River Gas knew the
Ferron formation constituted a pool long before it drilled the Wells, and River Gas knew
or should have known that the Wells, like all the other wells in the federal unit, would
drain the pool on the basis of a 160-acre drilling pattern at the time it drilled them. In
1998, before it completed the Woolstenhulme 5-266 Well, River Gas sought spacing for
lands lying immediately outside the federal unit on the same 160-acre pattern as the well
development within the federal unit. In support of its request for spacing, River Gas
presented the Board with production information gathered in 1992 from wells inside the
federal unit.
At no time, however, did River Gas seek to space the uncommitted lands within
the federal unit. When Mr. Hegarty petitioned the Board for spacing, River Gas opposed
his request, thereby requiring Mr. Hegarty to go to the expense and effort of gathering and
presenting considerable technical information ~ all of which was readily available to
River Gas - in a contested evidentiary hearing before the Board.
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River Gas never provided written notice to the Landowners in advance of drilling
the Wells informing them of the specific locations of the Wells, nor of the fact that Wells
would drain their lands. The Board's Findings No. 10 and 11 (R. 559-560) that
"beginning in 1990 and again in 1995" the Landowners "knew or reasonably should have
known" that "two unit wells were planned to be drilled on or near their properties," and
that they "knew or reasonably should have known" that "they had, or potentially had, an
ownership interest in methane gas being produced from the wells" (R. 559-560.). These
Findings are not supported by any evidence in the record that the Landowners knew or
should have known the specific Wells were going to be drilled and would drain their
lands. A review of all the written communications from River Gas to the Landowners
confirms that no written notice of the drilling of the wells was ever provided. (R. 352451.) In fact, River Gas expressly disclaimed any commitment to drill a well on their
lands or put their lands into production. (R. 366, 367.)
On one occasion in 1995, River Gas sent LaRue Layne a map showing a planned
location of the Utah 5-94 Well. (R. 375.) The map was sent, however, attached to a letter
requesting a road right-of-way across her land to reach wells proposed to be drilled on
"state owned lands in Section 5." (R. 374.) The letter made no mention that a well would
be drilled or that a well would drain or otherwise affect her mineral rights. The letter was
certainly not an invitation to join in the drilling of the Utah 5-94 Well. River Gas never
sent the Landowners copies of its APDs which showed the wells were being drilled on
160-acre drilling blocks. Also, as discussed above, River Gas' witnesses testified that
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they did not know the drainage pattern of their own unit wells and are still trying to figure
it out. (R. 236: Tr. 85; 573: Tr. 213-214.) If River Gas claimed to the Board that it did
not know what area its wells were draining, there was no basis for the Board to conclude
that the Landowners somehow knew or should have known. Finally, even if the Board's
findings as to what the Landowners knew are accepted, their imputed knowledge that
wells are "planned" is hardly written notice in advance of the actual drilling and location
of the specific wells that will drain gas from beneath their lands.
Where, as here, the operator has failed to seek spacing or field-wide unitization,
delayed the process of spacing, and failed to provide written notice in advance of the
drilling of specific unit wells, which, as the Board found in the Spacing Order, have been
draining uncommitted acreage, it has acted inequitably. Pooling, therefore, should be
made retroactive to offset the operator's delay and ensure protection of correlative rights.
There is no factual or legal justification for River Gas to retain the fruits of its delay and
drainage, which amount to the Landowners' 65.7% share of the production from the Utah
5-94 Well over a five-year period and 16.3% of their share of the production from the
Woolstenhulme 5-266 Well over a two-year period.

33
040V221681.V1

II. THE BOARD MISINTERPRETED THE OIL AND GAS
CONSERVATION ACT IN RULING THAT PETITIONER AND HIS
LESSORS WERE NONCONSENTING OWNERS AND ERRED AS A
MATTER OF LAW BY IMPOSING A NONCONSENT PENALTY.
A. An Operator Cannot Render an Adjoining Landowner
Nonconsenting Unless Spacing and Drilling Units are in Existence.
Spacing and drilling units must be in place and correlative rights defined by the
Board before an operator can render adjoining landowners consenting or nonconsenting
for purposes of cost-sharing and imposition of nonconsent penalties under the
Conservation Act. See Utah Code Ann, §§ 40-6-2(4), (11) and 40-6-6.5(4), (5). This
conclusion necessarily follows from the fundamental underpinning of the Court's
decision in Cowling: "[a] pooling order must, therefore, be based on the existence of a
drilling unit." 830 P.2d at 226. As the Court correctly explained, a pooling order is a
mechanism to enforce correlative rights and, therefore, a spacing order must precede
pooling because spacing defines correlative rights. See id. Without spacing units to
define the drainage area around a well, there can be no basis for determining which
owners should share and what their proportionate share should be. See id.
This conclusion is also compelled by the express language of the Conservation
Act. The concepts of ownership and correlative rights under the Conservation Act are
inextricably linked to the concept of a pool. The term "correlative rights" is defined as
"the opportunity of each owner in a pool to produce his just and equitable share of the oil
and gas in the pool without waste." Utah Code Ann. § 40-6-2(2) (emphasis added). The
term "pool" is used synonymously with the term "reservoir" and, in essence, means a
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"common source of supply". Id. § 40-6-2 (18). The term "owner" is defined as "the
person who has the right: (a) to drill into and produce from a reservoir [i.e., pool]; and (b)
appropriate the oil and gas produced for himself or for himself and others." Id. § 40-62(15) (emphasis added).
The existence of a Board-approved pool is, therefore, necessary to the
determination of owners and their correlative rights. The Conservation Act's statutory
scheme requires that the Board determine the boundaries of a "pool" based on geologic
and other technical information. Until the pool is defined, the owners thereof and their
correlative rights are not defined. Spacing is the mechanism under the Conservation Act
for identifying a pool and the correlative rights therein. Cowling, 830 P.2d at 228.
Accordingly, unless and until an owner's correlative rights in a pool have been
determined by the Board to be within a spacing unit, he or she cannot be rendered
nonconsenting by the operator of the well.
At the time River Gas made lease offers to the Landowners and when it drilled the
Wells, there were no Board-ordered drilling units in existence. No common pool or
correlative rights in the lands surrounding the Wells had been defined as a matter of state
law. Whether Mr. Hegarty's landowners were "owners" within the "pools" drained by
the Wells had not been determined. Accordingly, there was no legal basis under the
Conservation Act for the Board's decision that Mr. Hegarty's Landowners were
"nonconsenting," at the time the Wells were drilled and the Board erred as a matter of law
in imposing a nonconsent penalty. River Gas, of course, could have readily established
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the correlative rights in the pool by promptly seeking spacing prior to or shortly after
drilling the wells.
B. River Gas Never Gave Advance Written Notice to the Landowners
of the Drilling of the Wells or the Opportunity for Them to Participate
on a Proportionate Basis in the Wells.
River Gas never complied with the nonconsent provisions of the Conservation Act,
because it did not provide Mr. Hegarty's Landowners with written notice in advance of
the drilling of either of the Wells and offer them an opportunity to participate therein on a
proportionate basis. The Conservation Act defines a "nonconsenting owner" as "an
owner who after written notice does not consent in advance to the drilling of and
operation of a well or agree to bear his proportionate share of the costs." Utah Code Ann.
§ 40-6-2(11) (emphasis added). River Gas made offers to the Landowners to lease their
lands or join the federal unit. At no time, however, did River Gas offer the Landowners
the opportunity to participate proportionately on an individual well basis in either of the
Wells. Indeed, the Board agreed and expressly found that River Gas did not do so. (R.
559.)
River Gas never provided Mr. Hegarty's Landowners with sufficient written notice
in advance of drilling either of the Wells. River Gas never alerted the Landowners that
either the Utah 5-94 Well or the Woolstenhulme 5-266 Well were in fact, going to be
drilled. In fact, River Gas led the Landowners to believe just the opposite. In its 1993
letter to LaRue Layne, River Gas expressly stated it "plans a well Wi miles south of your
property, and if that well comes in as expected, then they will probably drill on your
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property, but cannot say when that will be." (R. 366.) In 1995, River Gas sent a letter to
Ms. Layne requesting a road right-of-way to allow River Gas to access state-owned lands.
(R. 374.) A small plat map indicating the proposed location of the Utah 5-94 Well and
two other wells was attached to the letter (R. 375.). The letter contained no notice of the
drilling of the Utah 5-94 Well, no indication of the landowners' proportionate share of the
cost of drilling the well, and no cost estimate or authorization for expenditure ("AFE"), as
is commonly used in the industry to notify and request participation in a proposed well.
The request for a road right-of-way was in no sense advance notice of the Utah 5-94 Well
or invitation to join in the well.
In the case of the Woolstenhulme 5-266 Well, River Gas provided no written
notice whatsoever before drilling the well illegally close to the boundary of the
Landowners' lands. In fact, just several days prior to drilling the well, River Gas sent a
letter to Terry Olsen offering to lease all of the Landowners5 interests but made no
mention that seven days later it would be spudding the Woolstenhulme 5-266 within 400
feet of their lands. (R. 423-425.)
River Gas never offered the Landowners the opportunity to participate on a
proportionate basis in either of the Wells. When this Court upheld the constitutionality of
the statutory nonconsent penalty under the Conservation Act, it made it clear that the
mineral owner on whom the penalty is to be imposed must be "given the opportunity to
elect to participate in the drilling" of the well. Bennion v. ANR Production Co., 819 P.2d
343, 348 (Utah 1991). No such opportunity was ever offered by River Gas to the
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Landowners. The Bennion case also indicates that a nonconsent penalty and the
opportunity to participate must be evaluated on a well-by-well basis. See Id at 351. As
this Court has stated, "It is doubtful that a penalty assessment could meet constitutional
standards of due process when the party was not given an opportunity to participate in the
drilling." Matter of Sam Oil Inc., 817 P.2d 299, 304, n. 4 (Utah 1991). See also
Traverse Oil v. Natural Resources Commission, 396 N.W.2d 498, 505 (Mich. App. 1986).
River Gas never gave the Landowners written notice in advance of drilling the
specific Wells and never gave them the opportunity to participate proportionately in the
drilling of the Wells. River Gas' occasional suggestions of planned wells in the future
cannot possibly be regarded as written notice to the Landowners in advance of the drilling
of the Well, sufficient to support the imposition of a nonconsent penalty, either under
constitutional standards of due process or the specific statutory standards of the
Conservation Act.
Offers to lease the Landowners' minerals on River Gas' terms are not the same as
an invitation to participate in the Wells on a proportionate cost-sharing basis. Under a
lease, the lessor only participates as a royalty owner and does not share in the costs of the
well. This is the very nature of a lease. A lease, therefore, does not allow the lessor to
participate in the costs and revenues of a well on a proportionate basis as contemplated by
the pooling and nonconsent provisions of the Conservation Act.
River Gas also made proposals to Mr. Hegarty's Landowners to commit their
working interests to the federal unit. These proposals, however, were not enforceable
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offers to join the federal unit, but, by their very terms entreaties to negotiate possible
joinder on terms acceptable to River Gas, and further conditioned on acceptance of those
terms by the committed working interest owners in the federal unit. (R. 376-380.)
Moreover, the offers did not provide participation on a proportionate basis in a specific
well that would drain the owners' lands, only participation on a unit-wide basis. Even
River Gas conceded that participation in the unit on a field-wide basis is not the same as
participation in an individual well. (R. 573: Tr. 172.) The offer to be considered for
joinder to a federal unit is, therefore, not the type of "written notice" in advance of
drilling that the Legislature intended be given before the Board can impose a
"nonconsent" penalty under the Conservation Act.
In Finding No. 9 of the Pooling Order, the Board found that River Gas never made
an offer to Landowners to participate on a proportionate basis in the Wells. (R. 563.)
This finding does not support, and directly contradicts, the Board's Conclusion No. 6 of
the Pooling Order that Petitioner's Landowners were nonconsenting. The failure of River
Gas to make such an offer precludes any conclusion that Mr. Hegarty's Landowners were
nonconsenting owners. With no offer, there can be no "consent" or "nonconsent."
Where, as here, the administration of the natural resources of the state or the
imposition of a penalty are at stake, strict adherence to statutory requirements of written
notice is required. See Longley v. Leucadia Financial CorpL, 2000 UT 69 Tfs 19-22, 9
P.3d 762; Sears v. Southworth, 563 P.2d 192, 194 (Utah 1997); . River Gas never
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provided the Landowners with adequate written notice in advance of drilling either of the
Wells as required by the nonconsent provisions of the Conservation Act.
C. The Board's Conclusions That the Landowners5 Interests Did Not
Reach the Wells and That River Gas Had No Obligation to Extend
Offers to Them to Participate in the Wells Are Directly Inconsistent
With the Board's Conclusion That Petitioner's Landowners Were
Nonconsenting Owners.
The Board's conclusions are internally inconsistent and do not support its
determination that the Landowners were nonconsenting owners. In Conclusion No. 5 of
the Pooling Order, the Board concluded that "Petitioner's Landowners' interests did not
reach the wells drilled off their property." (R. 562.) From this, the Board further
concluded that River Gas "had no obligation to extend offers to the Landowners to
participate in the costs and production of [the Wells]." (R. 562.) These conclusions are
directly inconsistent with the Board's Conclusion No. 6 that Petitioner's Landowners
were nonconsenting. (R. 562.) If Petitioner's Landowners held no interest in the Wells
that was recognizable under the nonconsent provisions of the Conservation Act, then
there was no basis for the Board to conclude they were nonconsenting. Moreover, if they
had no interests in the wells drilled off their property, they could not have been "owners,"
or in turn, "nonconsenting owners" within the meaning of the Conservation Act.
Conclusions Nos. 5 and 6 are also inconsistent with and unsupported by the
Board's Finding No. 11 that the Landowners somehow knew they had "an ownership
interest in the methane gas being produced from" the Utah 5-94 Well. (R. 560.)
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Obviously, if their interests did not reach the well, there was no way they could know
they had an interest in the methane gas being produced from the well.

III. THE TERMS OF THE POOLING ORDER ARE UNJUST AND
UNREASONABLE.
The pooling provisions of the Conservation Act require that pooling ordered by the
Board be made "upon terms and conditions that are just and reasonable." Utah Code
Ann. §40-6-6.5(2)(b). The Conservation Act's fundamental precept that correlative rights
be protected compels the conclusion that a "just and reasonable" pooling order
necessarily requires that all owners within a drilling unit share the proceeds and costs of
production in proportion to their ownership interests. The terms of the Pooling Order in
this case are unjust and unreasonable because they inadequately compensate and in fact,
penalize the Landowners and unjustly reward River Gas at the Landowners' expense.
The Pooling Order penalizes unsophisticated, absentee Landowners who sought the
protection of the Conservation Act. River Gas avoided seeking protection under the
Conservation Act, opting, instead, to drain uncommitted lands. When the Landowners
pursued a spacing order, River Gas opposed their efforts. Once the Spacing Order was
entered, however, River Gas then sought the protection of the Conservation Act and this
Court's ruling in Cowling to avoid retroactive pooling and secure, additionally, a
nonconsent penalty. The simple reality is that River Gas could have and should have
promptly sought spacing of the uncommitted acreage, and, through proper written notice,
rendered the Landowners consenting or nonconsenting within the meaning of the
Conservation Act.
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Under the facts presented in this case, only retroactive pooling protects the
correlative rights of all owners in the drilling units around the Wells and ensures they
receive no more and no less than their just and equitable share of production from the
Wells. In Cowling, this Court held that pooling of interests in the drilling unit around a
wildcat well could not be made prior to the date of a spacing order defining correlative
rights in the pool drained by the well. 830 P.2d at 229. Implicitly, the Court concluded
that retroactive pooling could not be just and equitable under the circumstances in that
case, because correlative rights in a wildcat well were not only undefined prior to spacing
but were not definable until after a period of production. Thus, in Utah, pooling in a
wildcat well cannot be effective unless and until correlative rights are ascertained or
become ascertainable.
The present case, however, is clearly distinguishable from the facts in Cowling.
The Wells were not wildcat wells. The Wells were federal unit wells drilled by River Gas
in accordance with an orderly plan of development on 160-acre well-density pattern long
after the initial wildcat wells in the field were drilled. From the inception of the federal
unit, the drainage patterns and correlative rights within the federal unit were readily
ascertainable. The operator knew or should have known at the time the Wells were
drilled that they would drain 160 acres. River Gas knew that the drilling blocks
containing the Wells contained uncommitted acreage and that such acreage would be
drained by the wells. It would be unjust and unreasonable, therefore, to allow River Gas
to receive more than its just and equitable share at the expense of the other owners in the
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drilling units, particularly where, as here, Fiver Gas has never provided them with an
opportunity to participate in the Wells on a proportionate basis.
It is also unjust and unreasonable to burden Mr. Hegarty and his Landowners with
a 225% nonconsent penalty and allow River Gas to benefit further from its failure to
space. The penalty imposed by the Board will allow River Gas, after draining the
Landowners' 65.7% share for five years in the case of the Utah 5-94 Well and their
16.3% share for two years in the case of the Woolstenhulme 5-266 Well, to receive
additionally, two and quarter times the amount of its drilling costs out of the Landowners'
share of production from and after the date of the Spacing Order. River Gas, by its
drainage, already recovered more than the Landowners' share of drilling costs. This is
patently unjust and unreasonable. It does not merely "verge on the confiscatory," but
goes way beyond what is just and reasonable. See In Re Farmers Irr. DisL, 194 N.W.2d
788, 792 (Neb. 1972).
The Pooling Order in this case provides absolutely no incentive for an operator to
space surrounding uncommitted lands. Instead, it encourages drainage without
compensation and penalizes drained parties for exercising their rights under the
Conservation Act. It unfairly and unwisely allows the operator to reap the benefit of its
years of drainage, while at the same time receiving the windfall of a nonconsent penalty
charged against production after spacing in the event the drained landowners seek the
protection of the Conservation Act. In effect, the Board has abrogated its responsibilities
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under the Conservation Act to protect correlative rights and deferred, instead, to the rule
of capture long after the initial exploratory phase of production has ended.
The unjustness and unreasonableness of the Pooling Order is particularly egregious
in the specific case of the Woolstenhulme 5-266 Well. The well was drilled in 1998 by
River Gas. At the time it was drilled, three producing wells, including the Utah Well, had
already been drilled in the same section of land. (R. 573: Tr. 71.) Over 170 wells had
been drilled in the federal unit at that time. The well location was sited by River Gas
improperly close to the boundary of Mr. Hegarty's Landowners' lands without the
required notice of an exception location being given to, and written consent obtained
from, the Landowners as required by the Division's well-siting regulations. Utah Admin.
Code R 649-3-2, 3. (R. 573: Tr. 26-28.) Moreover, Mr. Hegarty's Landowners' interests
lay within the 40 acres immediately surrounding the well. It is inconceivable that River
Gas did not know the well would drain the surrounding lands. River Gas, however,
provided no advance notice of the drilling of the well to the Landowners and sought no
spacing for the well, choosing, instead, to continue its practice of drilling and draining
uncommitted lands within the federal unit, and in this instance, even moving its well
location closer than allowed by regulation to the uncommitted acreage.
The Board's Pooling Order unjustly and unreasonably grants River Gas more than
its just and equitable share and deprives Mr. Hegarty and his Landowners of theirs.
Pooling should be retroactive from the date of first production from the Utah 5-94 Well
and the Woolstenhulme 5-266 Well and no nonconsent penalty should be imposed. Only
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in this way will all parties receive no more and no less than their just and equitable shares
of production from the Wells.
CONCLUSION
The Board erred as a matter of law in failing to make the Pooling Order effective
as of the dates of first production from the Wells and in imposing a nonconsent penalty
upon Mr. Hegarty and the Landowners. The terms of the Pooling Order were unjust and
unreasonable in contravention of the pooling provisions of the Conservation Act.
For the reasons set forth above, Petitioner respectfully requests that the Court reverse the
Pooling Order insofar as it fails to make pooling effective as of the dates of first
production from the Wells and insofar as it determines Hegarty and the Landowners to be
"nonconsenting owners" and imposes upon them a nonconsent penalty in excess of their
proportionate share of the costs of drilling the Wells.
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MINES AND MINING

40-2-16

40-2-16. Necessity of certificate — Temporary certificates — Surface foreman certificate — Fee —
Employment of uncertified persons prohibited.
(1) A person may not work m any occupation referred to in
Section 40-2-15 unless granted a certificate of competency by
the Division of Safety
(2) (a) The Division of Safety may issue, upon a showing of
competency, a temporary mine foreman certificate or a
temporary surface foreman certificate to remain in effect
until the earlier of the next scheduled certification examination or retest examination or until terminated by the
Division of Safety.
(b) (i) The Division of Safety may issue a surface
foreman certificate to a current holder of an underground mine foreman certificate, if the applicant has
three years of varied surface mining experience.
(ii) An applicant may receive credit for surface
experience in any other industry that has substantially equivalent surface facilities, if he has performed or is presently performing the duties normally
required of a surface foreman.
(3) The Division of Safety shall collect a fee determined
under Section 63-38-3.2 for each temporary certificate.
(4) (a) An owner, operator, contractor, lessee, or agent may
not employ a worker in any occupation referred to in
Section 40-2-15 who is uncertified.
(b) The certificate shall be on file and available for
inspection to interested persons in the office of the mine.

CHAPTER 6
BOARD AND DIVISION OF OIL, GAS AND MINING
Section
40-6-1.
40-6-2.
40-6-3.
40-6-4.
40-6-5.
40-6-6.
40-6-6.5.

40-6-7.

40-6-8.
40-6-9.

40-6-9.1.
40-6-9.5.

1997

40-2-17. Repealed.

1991

40-6-10.
40-6-11.

CHAPTER 3
WEIGHING COAL AT MINES [REPEALED]
40-3-1 to 40-3-6. Repealed.

1991

CHAPTER 4

40-6-13.
40-6-14.

NATURAL GAS [REPEALED]
40-4-1 to 40-4-7.

Repealed.

1955
40-6-14.5.

CHAPTER 5

40-6-15.

MISCELLANEOUS SAFETY PROVISIONS
Section
40-5-1 to 40-5-5. Repealed.
40-5-6.
Mine rescue team required — Immunity of rescue
participants.
40-5-1 to 40-5-5.

Repealed.

40-6-12.

1991

40-5-6. Mine rescue team required
Immunity of
rescue participants.
(1) Each mine owner shall maintain and support a mine
rescue team at such owner's mine or otherwise ensure the
availability of a mine rescue team in the event of an emergency, in accordance with the requirements of the Federal
Mine Safety and Health Act of 1977, and the regulations
promulgated under it.
(2) An individual, mine owner, or sponsoring owner who
participates in a mine rescue operation during an emergency
at the owner or sponsor's mine and who in good faith provides
emergency care or assistance to an injured person during the
emergency, is not liable in damages to such injured person on
account of rendering emergency care or assistance.
1983

40-6-16.
40-6-17.
40-6-18.
40-6-19.

Declaration of public interest.
Definitions.
Waste prohibited.
Board of Oil, Gas and Mining created — Functions — Appointment of members — Terms
— Chair — Quorum — Expenses.
Jurisdiction of board — Rules.
Drilling units — Establishment by board —
Modifications — Prohibitions.
Pooling of interests for the development and
operation of a drilling unit — Board may
order pooling of interests — Payment of costs
and royalty interests — Monthly accounting.
Agreements for repressuring or pressure maintenance or cycling or recycling operations —
Plan for development and operation of pool
or field.
Field or pool units — Procedure for establishment — Operation.
Proceeds from sale of production — Payment of
proceeds — Requirements — Proceeding on
petition to determine cause of nonpayment
— Remedies — Penalties.
Payment information to royalty owners.
Permits for crude oil production — Application
— Bond requirement — Closure of facilities
— Availability of records.
Procedures — Adjudicative proceedings —
Emergency orders — Hearing examiners.
Power to summon witnesses, administer oaths
and require production of records — Enforcement — Penalties for violation of chapter or
rules — Illegal oil or gas — Civil liability.
Evasion of chapter or rules — Penalties —
Limitation of actions.
Restrictions of production not authorized.
Fee on oil and gas at well — Collection —
Penalty and interest on delinquencies —
Payment when product taken in-kind —
Interests exempt.
Oil and Gas Conservation Account created —
Contents — Use of account monies.
Division created — Functions — Director of
division — Qualifications of program administrators.
Duties of division.
Cooperative research
and
development
projects.
Lands subject to chapter.
Bond and Surety Forfeiture Trust Fund created — Contents — Use of fund monies.

40-6*1. Declaration of public interest.
It is declared to be in the public interest to foster, encourage,
and promote the development, production, and utilization of
natural resources of oil and gas in the state of Utah in such a
manner as will prevent waste; to authorize and to provide for
the operation and development of oil and gas properties in
such a manner that a greater ultimate recovery of oil and gas
may be obtained and that the correlative rights of all owners
may be fully protected; to provide exclusive state authority
over oil and gas exploration and development as regulated
under the provisions of this chapter; to encourage, authorize,
and provide for voluntary agreements for cycling, recycling,
pressure maintenance, and secondary recovery operations in
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order that the greatest possible economic recovery of oil and
gas may be obtained within the state to the end that the land
owners, the royalty owners, the producers, and the general
public may realize and enjoy the greatest possible good from
these vital natural resources.
1983
40-6-2. Definitions.
For the purpose of this chapter:
(1) "Board" means the Board of Oil, Gas and Mining.
(2) "Correlative rights" means the opportunity of each
owner in a pool to produce his just and equitable share of
the oil and gas in the pool without waste.
(3) "Condensate" means hydrocarbons, regardless of
gravity, that:
(a) occur naturally in the gaseous phase in the
reservoir; and
(b) are separated from the natural gas as liquids
through the process of condensation either in the
reservoir, in the wellbore, or at the surface in field
separators.
(4) "Consenting owner" means an owner who consents
in advance to the drilling and operation of a well and
agrees to bear his proportionate share of the costs of the
drilling and operation of the well.
(5) "Crude oil" means hydrocarbons, regardless of gravity, that:
(a) occur naturally in the liquid phase in the reservoir; and
(b) are produced and recovered at the wellhead in
liquid form.
(6) (a) "Gas" means natural gas, as defined in Subsection (9), natural gas liquids, as defined in Subsection
(10), other gas, as defined in Subsection (14), or any
mixture of them.
(b) "Gas" does not include any gaseous or liquid
substance processed from coal, oil shale, or tar sands.
(7) "Illegal oil" or "illegal gas" means oil or gas that has
been produced from any well within the state in violation
of this chapter or any rule or order of the board.
(8) "Illegal product" means any product derived in
whole or in part from illegal oil or illegal gas.
(9) (a) "Natural gas" means hydrocarbons that occur
naturally in the gaseous phase in the reservoir and
are produced and recovered at the wellhead in gaseous form, except natural gas liquids as defined in
Subsection (10) and condensate as defined in Subsection (3).
(b) "Natural gas" includes coalbed methane gas.
(10) "Natural gas liquids" means hydrocarbons, regardless of gravity, that are separated from natural gas as
liquids in gas processing plants through the process of
condensation, absorption, adsorption, or other methods.
(11) "Nonconsenting owner" means an owner who after
written notice does not consent in advance to the drilling
and operation of a well or agree to bear his proportionate
share of the costs.
(12) (a) "Oil" means crude oil, as defined in Subsection
(5), condensate, as defined in Subsection (3), or any
mixture of them.
(b) "Oil" does not include any gaseous or liquid
substance processed from coal, oil shale, or tar sands.
(13) (a) "Oil and gas proceeds" means any payment
that:
(i) derives from oil and gas production from
any well located in the state;
(ii) is expressed as a right to a specified interest in the:
(A) cash proceeds received from the sale of
the oil and gas; or
(B) the cash value of the oil and gas; and
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(iii) is subject to any tax withheld from the
payment pursuant to law.
(b) "Oil and gas proceeds" includes a royalty interest, overriding royalty interest, production payment
interest, or working interest.
(c) "Oil and gas proceeds" does not include a net
profits interest or other interest the extent of which
cannot be determined with reference to a specified
share of:
(i) the cash proceeds received from the sale of
the oil and gas; or
(ii) the cash value of the oil and gas.
(14) (a) "Other gas" means nonhydrocarbon gases that:
(i) occur naturally in the gaseous phase in the
reservoir; or
(ii) are injected into the reservoir in connection with pressure maintenance, gas cycling, or
other secondary or enhanced recovery projects,
(b) "Other gas" includes hydrogen sulfide, carbon
dioxide, helium, and nitrogen.
(15) "Owner" means the person who has the right:
(a) to drill into and produce from a reservoir; and
(b) appropriate the oil and gas produced for himself or for himself and others.
(16) "Operator" means the person who has been designated by the owners or the board to operate a well or unit.
(17) "Payor" means the person who undertakes to distribute oil and gas proceeds to the persons entitled to
them, whether as the first purchaser of that production,
as operator of the well from which the production was
obtained, or as lessee under the lease on which royalty is
due.
(18) "Pool" means an underground reservoir containing
a common accumulation of oil or gas or both. Each zone of
a general structure that is completely separated from any
other zone in the structure is a separate pool. "Common
source of supply" and "reservoir" are synonymous with
"pool."
(19) "Pooling" means the bringing together of separately owned interests for the common development and
operation of a drilling unit.
(20) "Producer" means the owner or operator of a well
capable of producing oil and gas.
(21) "Product" means any commodity made from oil
and gas.
(22) "Waste" means:
(a) the inefficient, excessive, or improper use or the
unnecessary dissipation of oil or gas or reservoir
energy;
(b) the inefficient storing of oil or gas;
(c) the locating, drilling, equipping, operating, or
producing of any oil or gas well in a manner that
causes:
(i) a reduction in the quantity of oil or gas
ultimately recoverable from a reservoir under
prudent and economical operations;
(ii) unnecessary wells to be drilled; or
(iii) the loss or destruction of oil or gas either
at the surface or subsurface; or
(d) the production of oil or gas in excess of:
(i) transportation or storage facilities; or
(ii) the amount reasonably required to be produced as a result of the proper drilling, completing, testing, or operating of a well or otherwise
utilized on the lease from which it is produced.
1992

40-6-3. Waste prohibited.
The waste of oil or gas is prohibited.
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40-6-4.

Board of Oil, Gas and Mining created — Functions — Appointment of members — Terms —
Chair — Quorum — Expenses.
(1) There is created within the Department of Natural
Resources the Board of Oil, Gas and Mining. The board shall
be the policy making body for the Division of Oil, Gas and
Mining.
(2) The board shall consist of seven members appointed by
the governor, with the advice and consent of the senate. No
more than four members shall be from the same political
party. The members shall have the following qualifications:
(a) two members knowledgeable in mining matters;
(b) two members knowledgeable in oil and gas matters;
(c) one member knowledgeable in ecological and environmental matters;
(d) one member who is a private land owner, owns a
mineral or royalty interest and is knowledgeable in those
interests; and
(e) one member who is knowledgeable in geological
matters.
(3) (a) Except as required by Subsection (b), as terms of
current board members expire, the governor shall appoint
each new member or reappointed member to a four-year
term.
(b) Notwithstanding the requirements of Subsection
(a), the governor shall, at the time of appointment or
reappointment, adjust the length of terms to ensure that
the terms of board members are staggered so that approximately half of the board is appointed every two
years.
(4) (a) When a vacancy occurs in the membership for any
reason, the replacement shall be appointed for the unexpired term by the governor, with the advice and consent of
the Senate.
(b) The person appointed shall have the same qualifications as his predecessor.
(5) The board shall appoint its chair from the membership.
Four members of the board shall constitute a quorum for the
transaction of business and the holding of hearings.
(6) (a) (i) Members who are not government employees
shall receive no compensation or benefits for their
services, but may receive per diem and expenses
incurred in the performance of the member's official
duties at the rates established by the Division of
Finance under Sections 63A-3-106 and 63A-3-107.
(ii) Members may decline to receive per diem and
expenses for their service,
(b) (i) State government officer and employee members
who do not receive salary, per diem, or expenses from
their agency for their service may receive per diem
and expenses incurred in the performance of their
official duties from the board at the rates established
by the Division of Finance under Sections 63A-3-106
and 63A-3-107.
(ii) State government officer and employee members may decline to receive per diem and expenses for
their service.
1996
40-6-5. Jurisdiction of board — Rules.
(1) The board has jurisdiction over all persons and property
necessary to enforce this chapter. The board shall enact rules
in accordance with the Utah Administrative Rulemaking Act.
(2) The board shall adopt rules and make orders as necessary to administer the following provisions:
(a) Ownership of all facilities for the production, storage, treatment, transportation, refining, or processing of
oil and gas shall be identified.
(b) Well logs, directional surveys, and reports on well
location, drilling, and production shall be made and filed
with the division. Logs of wells marked "confidential"
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shall be kept confidential for one year after the date on
which the log is required to be filed, unless the operator
gives written permission to release the log at an earlier
date. Production reports shall be:
(i) filed monthly;
(ii) accurate; and
(hi) in a form that reasonably serves the needs of
state agencies and private fee owners.
(c) Monthly reports from gas processing plants shall be
filed with the division.
(d) Wells shall be drilled, cased, operated, and plugged
in such manner as to prevent:
(i) the escape of oil, gas, or water out of the
reservoir in which they are found into another formation;
(ii) the detrimental intrusion of water into an oil or
gas reservoir;
(hi) the pollution of fresh water supplies by oil,
gas, or salt water;
(iv) blowouts;
(v) cavings;
(vi) seepages; and
(vii) fires.
(e) The drilling of wells shall not commence without an
adequate and approved supply of water as required by
Title 73, Chapter 3. This provision is not intended to
impose any additional legal requirements, but to assure
that existing legal requirements concerning the use of
water have been met prior to the commencement of
drilling.
(f) The operator shall furnish a reasonable performance bond or other good and sufficient surety, conditioned for the performance of the duty to:
(i) plug each dry or abandoned well;
(ii) repair each well causing waste or pollution;
and
(iii) maintain and restore the well site.
(g) Production from wells shall be separated into oil
and gas and measured by means and upon standards that
will be prescribed by the board and will reflect current
industry standards.
(h) Crude oil obtained from any reserve pit, disposal
pond or pit, or similar facility, and any accumulation of
nonmerchantable waste crude oil shall be treated and
processed, as prescribed by the board.
(i) Any person who produces, sells, purchases, acquires, stores, transports, refines, or processes oil or gas
or injects fluids for cycling, pressure maintenance, secondary or enhanced recovery, or salt water disposal in this
state shall maintain complete and accurate records of the
quantities produced, sold, purchased, acquired, stored,
transported, refined, processed, or injected for a period of
at least six years. The records shall be available for
examination by the board or its agents at any reasonable
time. Rules enacted to administer this subsection shall be
consistent with applicable federal requirements.
(j) Any person with an interest in a lease shall be
notified when all or part of that interest in the lease is sold
or transferred.
(3) The board has the authority to regulate:
(a) all operations for and related to the production of oil
or gas including:
(i) drilling, testing, equipping, completing, operating, producing, and plugging of wells; and
(ii) reclamation of sites;
(b) the spacing and location of wells;
(c) operations to increase ultimate recovery, such as:
(i) cycling of gas;
(ii) the maintenance of pressure; and
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(iii) the introduction of gas, water, or other substances into a reservoir;
(d) the disposal of salt water and oil-field wastes;
(e) the underground and surface storage of oil, gas, or
products; and
(f) the flaring of gas from an oil well.
(4) For the purposes of administering this chapter, the
board may designate:
(a) wells as:
(i) oil wells; or
(ii) gas wells; and
(b) pools as:
(i) oil pools; or
(ii) gas pools.
(5) The board has exclusive jurisdiction over:
(a) class II injection wells, as defined by the federal
Environmental Protection Agency or any successor
agency; and
(b) pits and ponds in relation to these injection wells.
(6) The board has jurisdiction:
(a) to hear any questions regarding multiple mineral
development conflicts with oil and gas operations if there:
(i) is potential injury to other mineral deposits on
the same lands; or
(ii) are simultaneous or concurrent operations conducted by other mineral owners or lessees affecting
the same lands; and
(b) to enter its order or rule with respect to those
questions.
(7) The board has enforcement powers with respect to
operators of minerals other than oil and gas as are set forth in
Section 40-6-11, for the sole purpose of enforcing multiple
mineral development issues.
1988
40-6-6. Drilling units — Establishment by board —
Modifications — Prohibitions.
(1) The board may order the establishment of drilling units
for any pool.
(2) Within each drilling unit, only one well may be drilled
for production from the common source of supply, except as
provided in Subsection (6).
(3) A drilling unit may not be smaller than the maximum
area that can be efficiently and economically drained by one
well.
(4) (a) Each drilling unit within a pool shall be of uniform
size and shape, unless the board finds that it must make
an exception due to geologic, geographic, or other factors.
(b) If the board finds it necessary to divide a pool into
zones and establish drilling units for each zone, drilling
units may differ in size and shape for each zone.
(5) An order of the board that establishes drilling units for
a pool shall:
(a) be made upon terms and conditions that are just
and reasonable;
(b) include all lands determined by the board to overlay
the pool;
(c) specify the acreage and shape of each drilling unit
as determined by the board; and
(d) specify the lpcation of the well in terms of distance
from drilling unit boundaries and other wells.
(6) The board may modify an order that establishes drilling
units for a pool to provide for:
(a) an exception to the authorized location of a well;
(b) the inclusion of additional areas which the board
determines overlays the pool;
(c) the increase or decrease of the size of drilling units;
or
(d) the drilling of additional wells within drilling units.
(7) (a) After an order establishing drilling units has been
entered by the board, the drilling of any well into the pool
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at a location other than that authorized by the order is
prohibited.
(b) The operation of any well drilled in violation of an
order fixing drilling units is prohibited.
1992
40-6-6.5.

Pooling of interests for the development and
operation of a drilling unit — Board m a y
o r d e r pooling of i n t e r e s t s — P a y m e n t of costs
and r o y a l t y i n t e r e s t s — Monthly accounting.
(1) Two or more owners within a drilling unit may bring
together their interests for the development and operation of
the drilling unit.
(2) (a) In the absence of a written agreement for pooling,
the board may enter an order pooling all interests in the
drilling unit for the development and operation of the
drilling unit.
(b) The order shall be made upon terms and conditions
that are just and reasonable.
(c) The board may adopt terms appearing in an operating agreement:
(i) for the drilling unit that is in effect between the
consenting owners;
(ii) submitted by any party to the proceeding; or
(iii) submitted by its own motion.
(3) (a) Operations incident to the drilling of a well upon
any portion of a drilling unit covered by a pooling order
shall be deemed for all purposes to be the conduct of the
operations upon each separately owned tract in the drilling unit by the several owners.
(b) The portion of the production allocated or applicable to a separately owned tract included in a drilling
unit covered by a pooling order shall, when produced, be
deemed for all purposes to have been produced from that
tract by a well drilled on it.
(4) (a) (i) Each pooling order shall provide for the payment
of just and reasonable costs incurred in the drilling
and operating of the drilling unit including, but not
limited to:
(A) the costs of drilling, completing, equipping, producing, gathering, transporting, processing, marketing, and storage facilities;
(B) reasonable charges for the administration
and supervision of operations; and
(C) other costs customarily incurred in the
industry.
(ii) An owner is not liable under a pooling order for
costs or losses resulting from the gross negligence or
willful misconduct of the operator.
(b) Each pooling order shall provide for reimbursement
to the consenting owners for any nonconsenting owner's
share of the costs out of production from the drilling unit
attributable to his tract.
(c) Each pooling order shall provide that each consenting owner shall own and be entitled to receive, subject to
royalty or similar obligations:
(i) the share of the production of the well applicable to his interest in the drilling unit; and
(ii) unless he has agreed otherwise, his proportionate part of the nonconsenting owner's share of the
production until costs are recovered as provided in
Subsection (d).
(d) (i) Each pooling order shall provide that each
nonconsenting owner shall be entitled to receive,
subject to royalty or similar obligations, the share of
the production of the well applicable to his interest in
the drilling unit after the consenting owners have
recovered from the nonconsenting owner's share of
production the following amounts less any cash contributions made by the nonconsenting owner:
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(A) 100% of the nonconsenting owner's share
of the cost of surface equipment beyond the
wellhead connections, including stock tanks,
separators, treaters, pumping equipment, and
piping;
(B) 100% of the nonconsenting owner's share
of the estimated cost to plug and abandon the
well as determined by the board;
(C) 100% of the nonconsenting owner's share
of the cost of operation of the well commencing
with first production and continuing until the
consenting owners have recovered all costs; and
(D) an amount to be determined by the board
but not less than 150% nor greater than 300% of
the nonconsenting owner's share of the costs of
staking the location, wellsite preparation, rightsof-way, rigging up, drilling,
reworking,
recompleting, deepening or plugging back, testing, and completing, and the cost of equipment in
the well to and including the wellhead connections.
(ii) The nonconsenting owner's share of the costs
specified in Subsection (i) is that interest which
would have been chargeable to the nonconsenting
owner had he initially agreed to pay his share of the
costs of the well from commencement of the operation.
(iii) A reasonable interest charge may be included
if the board finds it appropriate,
(e) If there is any dispute about costs, the board shall
determine the proper costs.
(5) If a nonconsenting owner's tract in the drilling unit is
subject to a lease or other contract for the development of oil
and gas, the pooling order shall provide that the consenting
owners shall pay any royalty interest or other interest in the
tract not subject to the deduction of the costs of production
from the production attributable to that tract.
(6) (a) If a nonconsenting owner's tract in the drilling unit
is not subject to a lease or other contract for the development of oil and gas, the pooling order shall provide that
the nonconsenting owner shall receive as a royalty the
average landowner's royalty attributable to each tract
within the drilling unit.
(b) The royalty shall be:
(i) determined prior to the commencement of drilling; and
(ii) paid from production attributable to each tract
until the consenting owners have recovered the costs
specified in Subsection (4)(d).
(7) The operator of a well under a pooling order in which
there are nonconsenting owners shall furnish
the
nonconsenting owners with monthly statements specifying:
(a) costs incurred;
(b) the quantity of oil or gas produced- and
(c) the amount of oil and gas proceeds realized from the
sale of the production during the preceding month.
(8) Each pooling order shall provide that when the consenting owners recover from a nonconsenting owner's relinquished
interest the amounts provided for in Subsection (4)(d):
(a) the relinquished interest of the nonconsenting
owner shall automatically revert to him;
(b) the nonconsenting owner shall from t h a t time:
(i) own the same interest in the well and the
production from it; and
(ii) be liable for the further costs of the operation
as if he had participated in the initial drilling and
operation; and
(c) costs are payable out of production unless otherwise
agreed between the nonconsenting owner and the operator.
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(9) Each pooling order shall provide t h a t in any circumstance where the nonconsenting owner has relinquished his
share of production to consenting owners or a t any time fails
to take his share of production in-kind when he is entitled to
do so, the nonconsenting owner is entitled to:
(a) an accounting of the oil and gas proceeds applicable
to his relinquished share of production; and
(b) payment of the oil and gas proceeds applicable to
that share of production not taken in-kind, net of costs.
1992

40-6-7. Agreements for repressuring or pressure maintenance or cycling or recycling operations —
Plan for development and operation of pool
or field.
(1) An agreement for repressuring or pressure maintenance
operations, cycling or recycling operations, including the extraction and separation of liquid hydrocarbons from natural
gas, or for carrying on any other methods of unit or cooperative
development or operation of a field or pool or a part of either,
is authorized and may be performed, and shall not be held or
construed to violate any statutes relating to trusts, monopolies, or contracts and combinations in restraint of trade, if the
agreement is approved by the board as being in the public
interest and promotes conservation, increases ultimate recovery and prevents waste of oil or gas provided the agreement
protects the correlative rights of each owner or producer.
(2) A plan for the development and operation of a pool or
field shall be presented to the board and may be approved
after notice and hearing.
1988
40-6-8.

Field or pool units — Procedure for establishment — Operation.
(1) The board may hold a hearing to consider the need for
the operation as a unit of one or more pools or parts of them in
a field.
(2) The board shall make an order providing for the unit
operation of a pool or part of it, if the board finds that:
(a) Such operation is reasonably necessary for the
purposes of this chapter; and
(b) The value of the estimated additional recovery of oil
or gas substantially exceeds the estimated additional cost
incident to conducting such operations.
(3) The order shall prescribe a plan for unit operations t h a t
shall include:
(a) a description of the lands and of the pool or pools or
parts of them to be so operated, termed the unit area;
(b) a statement of the nature of the operations contemplated;
(c) an allocation to the separately owned tracts in the
unit area of all the oil and gas t h a t is produced from the
unit area and is saved, being the production that is not
used in the conduct of operations on the unit area or not
unavoidably lost. The allocation shall be in accord with
the agreement, if any, of the interested parties. If there is
no such agreement, the board shall determine the relative
value, from evidence introduced at the hearing of the
separately owned tracts in the unit area, exclusive of
physical equipment, for development of oil and gas by unit
operations, and the production allocated to each tract
shall be the proportion that the relative value of each
tract so determined bears to the relative value of all tracts
in the unit area;
(d) a provision for adjustment among the owners of the
unit area (not including royalty owners) of their respective investment in wells, tanks, pumps, machinery, materials, equipment, and other things and services of value
attributable to the unit operations. The amount to be
charged unit operations for any such item shall be determined by the owners of the unit area (not including
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royalty owners); but if the owners of the unit area are
unable to agree upon the amount or correctness, the board
shall determine them. The net amount charged against
the owner of an interest in a separately owned tract shall
be considered expense of unit operation chargeable
against his interest in the tract. The adjustments provided for may be treated separately and handled by
agreements separate from the unitization agreement;
(e) a provision providing how the costs of unit operations, including capital investments, shall be determined
and charged to the separately owned tracts and how these
costs shall be paid, including a provision providing a
procedure for the unit production allocated to an owner
who does not pay the share of the cost of unit operations
charged to such owner, or the interest of such owner, to be
sold and the proceeds applied to the payment of such
costs. The operator of the unit shall have a first and prior
lien for costs incurred pursuant to the plan of unitization
upon each owner's oil and gas rights and his share of
unitized production to secure the payment of such owner's
proportionate part of the cost of developing and operating
the unit area. This lien may be established and enforced
in the same manner as provided by Sections 38-1-8 to
38-1-26 inclusive. For such purposes any nonconsenting
owner shall be deemed to have contracted with the unit
operator for his proportionate part of the cost of developing and operating the unit area. A transfer or conversion
of any owner's interest or any portion of it, however
accomplished, after the effective date of the order creating
the unit, shall not relieve the transferred interest of the
operator's lien on said interest for the cost and expense of
unit operations;
(f) a provision, if necessary, for carrying or otherwise
financing any owner who elects to be carried or otherwise
financed, allowing a reasonable interest charge for such
service payable out of such owner's share of the production;
(g) a provision for the supervision and conduct of the
unit operations, in respect to which each owner shall have
a percentage vote corresponding to the percentage of the
costs of unit operations chargeable against the interest of
the owner;
(h) the time when the unit operations shall commence,
and the manner in which, and the circumstances under
which, the unit operations shall terminate;
(i) such additional provisions that are found to be
appropriate for carrying on the unit operations, and for
the protection of correlative rights; and
(j) the designation of a unit operator.
(4) No order of the board providing for unit operations of a
pool or pools shall become effective unless and until the plan
for unit operations prescribed by the division has been approved in writing by those owners who, under the board's
order, will be required to pay 70% of the costs of the unit
operation, and also by the owners of 70% of the production or
proceeds that will be credited to interests which are free of
cost, such as royalties, overriding royalties, and production
payments, and the board has made a finding, either in the
order providing for unit operations or in a supplemental order,
that the plan for unit operations has been so approved. If the
persons owning required percentage of interest in that unit
area do not approve the plan for unit operations within a
period of six months from the date on which the order
providing for unit operations is made, the order shall be
ineffective and shall be revoked by the board unless for good
cause shown the board extends this time.
(5) An order providing for unit operations may be amended
by an order made by the board in the same manner and
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subject to the same conditions as an original order providing
for unit operations, provided:
(a) If such an amendment affects only the rights and
interests of the owners, the approval of the amendment by
the owners of royalty, overriding royalty, production payments and other such interests which are free of costs
shall not be required.
(b) No such order of amendment shall change the
percentage for the allocation of oil and gas as established
for any separately owned tract by the original order, or
change the percentage for allocation of cost as established
for any separately owned tract by the original order.
(6) The board, by an order, may provide for the unit
operation of a pool or pools or parts thereof that embrace a
unit area established by a previous order of the division. The
order, in providing for the allocation of unit production, shall
first treat the unit area previously established as a single
tract, and the portion of the unit production allocated shall
then be allocated among the separately owned tracts included
in the previously established unit area in the same proportions of those specified in the previous order.
(7) An order may provide for unit operations on less than
the whole of a pool where the unit area is of such size and
shape as may be reasonably required for that purpose, and the
conduct will have no adverse effect upon other portions of the
pool.
(8) All operations, including, but not limited to, the commencement, drilling, or operation of a well upon any portion of
the unit area shall be deemed for all purposes the conduct of
such operations upon each separately owned tract in the unit
area by the several owners. The portions of the unit production allocated to a separately owned tract in a unit area shall,
when produced, be deemed, for all purposes,.to have been
actually produced from such tract by a well drilled. Operations
conducted pursuant to an order of the board providing for unit
operations shall constitute a fulfillment of all the express or
implied obligations for each lease or contract covering lands in
the unit area to the extent that compliance with such obligations cannot be had because of the order of the board.
(9) The portion of the unit production allocated to any tract,
and the proceeds from the sale, shall be the property and
income of the several owners, subject to the rights of royalty
owners, to whom, or to whose credit, they are allocated or
payable under the order providing for unit operations.
(10) No division order or other contract relating to the sale
or purchase of production from a separately owned tract shall
be terminated by the order providing for unit operations but
shall remain in force and apply to oil and gas allocated to such
tract until terminated in accordance with the provisions
thereof.
(11) Except to the extent that the parties affected agree and
as provided in (e) of Subsection (3) of this section, no order
providing for unit operations shall be construed to result in a
transfer of all or any part of the title of any person to the oil
and gas rights in any tract in the unit area. All property,
whether real or personal, that may be acquired in the conduct
of unit operations hereunder shall be acquired for the account
of the owners within the unit area and shall be the property of
the owners in the proportion that the expenses of unit operations are charged, unless otherwise provided in the plan of
unit operation.
(12) This section shall apply only to field or pool units and
shall not apply to the unitization of interests within a drilling
unit as may be authorized and governed under the provisions
of Section 40-6-6.
1983
40-6-9.

P r o c e e d s from sale of production — P a y m e n t of
proceeds — Requirements — Proceeding on
petition to determine cause of nonpayment —
R e m e d i e s — Penalties.
(1) (a) The oil and gas proceeds derived from the sale of
production from any well producing oil or gas in the state
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Mi I Tiu« diviHion shall take action to forfeit the
thind tf any of the following occur:
1(5.1.1. The operator refuses or is unable to conduct
plugging and site restoration.
16.1.2. Noncompliance as to the conditions of a
permit issued by the division.
16.1.3. The operator defaults on the conditions
under which the bond was accepted.
16.2. In the event forfeiture of the bond is necessary,
the matter will be considered by the board.
16.3. For matters of bond forfeiture, the division
shall send written notification to the parties identified
in R649-3-1.15.3, in addition to the notice requirements of the board procedural rules.
16.4. After proper notice and hearing, the board
may order the division to do any of the following:
16.4.1. Proceed to collect the forfeited amount as
provided by applicable laws for the collection of defaulted bonds or other debts.
16.4.2. Use funds collected from bond forfeiture to
complete the plugging and restoration of the well or
wells to which bond coverage applies.
16.4.3. Enter into a written agreement with the
operator or another party to perform plugging and
restoration operations in accordance with a compliance schedule established by the division as long as
such party has the ability to perform the necessary
work.
16.4.4. Allow a surety to complete the plugging and
restoration, if the surety can demonstrate an ability to
complete the plugging and restoration.
16.4.5. Any other action the board deems reasonable
and appropriate.
16.5. In the event the amount forfeited is insufficient to pay for the full cost of the plugging and
restoration, the division may complete or authorize
completion of plugging and restoration and may recover from the operator all costs of plugging and
restoration in excess of the amount forfeited.
16.6. In the event the amount of bond forfeited was
more than the amount necessary to complete plugging
and restoration, the unused funds shall be returned
by the division to the party from whom they were
collected.
16.7. In the event the bond is forfeited and there
exists any unplugged well or wells previously covered
under the forfeited bond, then the operator must
establish new bond coverage in accordance with these
rules.
16.8. If the operator requires new bond coverage
under the provisions of R649-3-1.16.7, then the division will notify the operator and specify a reasonable
period, not to exceed 90 days, to establish new bond
coverage.
R649-3-2. Location And Siting Of Vertical Wells
and Statewide Spacing for Horizontal Wells.
1. In the absence of special orders of the board
establishing drilling units or authorizing different
well density or location patterns for particular pools
or parts thereof, each oil and gas well shall be located
in the center of a 40 acre quarter-quarter section, or a
substantially equivalent lot or tract or combination of
lots or tracts as shown by the most recent governmental survey, with a tolerance of 200 feet in any direction
from the center location, a "window" 400 feet square.
No oil or gas well shall be drilled less than 920 feet
from any other well drilling to or capable of producing
oil or gas from the same pool, and no oil or gas well
shall be completed in a known pool unless it is located
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more than 920 feet from any other well completed in
and capable of producing oil or gas from the same pool.
2. The division shall have the administrative authority to determine the pattern location and siting of
wells adjacent to an area for which drilling units have
been established or for which a request for agency
action to establish drilling units has been filed with
the board and adjacent to a unitized area, where there
is sufficient evidence to indicate that the particular
pool underlying the drilling unit or unitized area may
extend beyond the boundary of the drilling unit or
unitized area and the uniformity of location patterns
is necessary to ensure orderly development of the
pool.
3. In the absence of special orders of the Board, no
portion of the horizontal interval within the potentially productive formation shall be closer than six
hundred-sixty (660) feet to a drilling or spacing unit
boundary, federally unitized area boundary, uncommitted tract within a unit, or boundary line of a lease
not committed to the drilling of such horizontal well.
4. The surface location for a horizontal well may be
anywhere on the lease.
5. Any horizontal interval shall be not closer than
one thousand three hundred and twenty (1,320) feet
to any vertical well completed in and producing from
the same formation. Vertical wells drilled to and
completed in the same formation as in a horizontal
well are subject to applicable drilling unit orders of
the board or the other conditions of this rule which do
not specifically pertain to horizontal wells and may be
drilled and produced as provided therein.
6. A temporary six hundred and forty (640) acre
spacing unit, consisting of the governmental section in
which the horizontal well is located, is established for
the orderly development of the anticipated pool.
7. In addition to any other notice required by the
statute or these rules, notice of the Application for
Permit to Drill for a horizontal well shall be given by
certified mail to all owners within the boundaries of
the designated temporary spacing unit.
8. Horizontal wells to be located within federally
supervised units are exempt from the above referenced conditions of 5, 6 and 7.
9. Exceptions to any of the above referenced conditions of 3 through 7 may be approved upon proper
application pursuant to R649-3-3, Exception to Location and Siting of Wells, or R649-10, Administrative
Procedures.
10. Additional horizontal wells may be approved by
order of the Board after hearing brought upon by a
Request for Agency Action (Petition) filed in accordance with the Board's Procedural Rules.
R649-3-3. Exception to Location and Siting of
Wells.
1. The division shall have the administrative authority to grant an exception to the locating and siting
requirements of R649-3-2 or an order of the board
establishing oil or gas well drilling units after receipt
from the operator of the proposed well of the following
items:
1.1. Proper written application for the exception
well location.
1.2. Written consent from all owners within a 460
foot radius of the proposed well location when such
exception is to the requirements of R649-3-2, or;
1.3. Written consent from all owners of directly or
diagonally offsetting drilling units when such exception is to an order of the board establishing oil or gas
well drilling units
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2. If for any reason the division shall fail or refuse to
approve such an exception, the board may, after notice
and hearing, grant an exception.
3. The application for an exception to R649-3-2 or
board drilling unit order shall state fully the reasons
why such an exception is necessary or desirable and
shall be accompanied by a plat showing:
3.1. The location at which an oil or gas well could be
drilled in compliance with R649-3-2 or Board drilling
unit order.
3.2. The location at which the applicant requests
permission to drill.
3.3. The location at which oil or gas wells have been
drilled or could be drilled, in accordance with R6493-2 or board drilling unit order, directly or diagonally
offsetting the proposed exception.
3.4. The names of owners of all lands within a 460
foot radius of the proposed well location when such
exception is to the requirements of R649-3-2, or
3.5. The names of owners of all directly or diagonally offsetting drilling units when such exception is
to an order of the board establishing oil or gas drilling
units.
4. No exception shall prevent any owner from drilling an oil or gas well on adjacent lands, directly or
diagonally offsetting the exception, at locations permitted by R649-3-2, or any applicable order of the
board establishing oil or gas well drilling units for the
pool involved.
5. Whenever an exception is granted, the board or
the division may take such action as will offset any
advantage that the person securing the exception may
obtain over other producers by reason of the exception
location.
R649-3-4. Permitting of Wells to be Drilled,
D e e p e n e d or Plugged-Back.
1. Prior to the commencement of drilling, deepening
or plugging back of any well, exploratory drilling such
as core holes and stratigraphic test holes, or any
surface disturbance associated with such activity, the
operator shall submit Form 3, Application for Permit
to Drill, Deepen, or Plug Back and obtain approval.
Approval shall be given by the division if it appears
that the contemplated location and operations are not
in violation of any rule or order of the board for
drilling a well.
2. The following information shall be included as
part of the complete Application for Permit to Drill,
Deepen, or Plug Back.
2.1. The telephone number of the person to contact
if additional information is needed.
2.2. Proper identification of the lease as state,
federal, Indian, or fee.
2.3. Proper identification of the unit, if the well is
located within a unit.
2.4. A plat or map, preferably on a scale of one inch
equals 1,000 feet, prepared by a licensed surveyor or
engineer, which shows the proposed well location. For
directional wells, both surface and bottomhole locations should be marked.
2.5. A copy of the Division of Water Rights approval
or the identifying number of the approval for use of
water at the drilling site.
2.6. A drilling program containing the following
information shall also be submitted as part of a
complete APD.
2.6.1. The estimated tops of important geologic
markers.
2.6.2. The estimated depths at which the top and
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mineral-bearing formations are expected to be encountered, and the owner's or operator's plans for
protecting such resources.
2.6.3. The owner's or operator's minimum specifications for pressure control equipment to be used and a
schematic diagram thereof showing sizes, pressure
ratings or API series, proposed testing procedures and
testing frequency.
2.6.4. Any supplementary information more completely describing the drilling equipment and casing
program as required by Form 3, Application for Permit to Drill, Deepen, or Plug Back.
2.6.5. The type and characteristics of the proposed
circulating medium or mediums to be employed in
drilling, the quantities and types of mud and weighting material to be maintained, and the monitoring
equipment to be used on the mud system.
2.6.6. The anticipated type and amount of testing,
logging, and coring.
2.6.7. The expected bottomhole pressure and any
anticipated abnormal pressures or temperatures or
potential hazards, such as hydrogen sulfide, expected
to be encountered, along with contingency plans for
mitigating such identified hazards.
2.6.8. Any other facets of the proposed operation
which the lessee or operator desires to point out for
the division's consideration of the application.
2.6.9. If an Application for Permit to Drill, Deepen,
or Plug Back is for a proposed horizontal well, a
horizontal well diagram clearly showing the well bore
path from the surface through the terminus of the
lateral shall be submitted.
2.7. Form 5, Designation of Agent or Operator shall
be filed when the operator is a person other than the
owner.
2.8. If located on State or Fee surface, an APD will
not be approved until an Onsite Predrill Evaluation is
performed as outlined in R649-3-18.
3. Two legible copies, carbon or otherwise, of the
APD filed with the appropriate federal agency may be
used in lieu of the forms prescribed by the board.
4. Approval of the APD shall be valid for a period of
12 months from the date of such approval. Upon
approval of an APD, a well will be assigned an API
number by the division. The API number should be
used to identify the permitted well in all future
correspondence with the division.
5. If a change of location or drilling program is
desired, an amended APD shall be filed with the
division and its approval obtained. If the new location
is at an authorized location in the approved drilling
unit, or the change in drilling program complies with
the rules for that area, the change may be approved
verbally or by telegraph. Within five days after obtaining verbal or telegraphic authorization, the operator
shall file a written change application with the division,
6. After a well has been completed or plugged and
abandoned, it shall not be reentered without the
operator first submitting a new APD and obtaining
the division's approval. Approval shall be given if it
appears that a bond has been furnished or waived, as
required by R649-3-1, Bonding, and the contemplated
work is not in violation of any rule or order of the
board.
7. An operator or owner who applies for an APD in
an area not subject to a special order of the board
establishing drilling units, may contemporaneously or
subsequently file a Request for Agency Action to
p«s1-pihli«5>) Hrillintr nnit«! fnr an area not to exceed t h e
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IN THE MATTER OF THE REQUEST
FOR AGENCY ACTION OF
PATRICK HEGARTY FOR AN ORDER
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(INCLUDING COALBED METHANE)
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FINDINGS OF FACT, CONCLUSIONS
OF LAW, AND ORDER

DOCKET NO. 2000-009
CAUSE NO. 243-5

This cause came before the Utah Board of Oil, Gas & Mining (icthe Board") on
Wednesday, August 23, 2000, at 10:00 am in Salt Lake City, Utah. The following Board
members were present and participated in the hearing:
Dave D. Lauriski, Chairman
Elise L. Erler
J. James Peacock
Raymond Murray
Thomas Faddies recused himself and did not participate in this matter. Stephanie
Cartwright and W. Allan Mashburn were not present.
Attending and participating on behalf of the Division of Oil, Gas & Mining ("the
Division") was John Baza, Associate Director. The Division and Board were represented by
Thomas Mitchell, Assistant Attorney General, and Kurt E. Seel, Assistant Attorney General,
respectively.

Testifying on behalf of Petitioner Patrick Hegarty was Patrick Hegarty, Tom Mullins, and
Glen Papp. Patrick Hegarty was represented by H. Michael Keller, Esq. of Van Cott, Bagley,
Cornwall & MacCarthy. Landowners and other interest holders who were present and whose
interests were represented by Patrick Hegarty and his counsel included Terry Olsen and Rita
Beck.
Testifying on behalf of Respondents River Gas Corporation (RGC), Texaco Exploration
and Production ("TEXEP"), Dominion Reserves-Utah, Inc. (independently and collectively
"Respondents") were Richard L. Sutton, Michael J. Farrens, Joseph Stephenson, and Chuck
Snure. Respondents were represented by Frederick M. McDonald, Esq. of Pruitt, Gushee &
Bachtell.
The United States Bureau of Land Management ("BLM") was represented by Mr.
Henricks.
The Board, having received and considered the written comments and briefs, the
testimony of witnesses and the exhibits received into evidence at the hearing, and being fully
advised by the parties, and for good cause appearing, hereby makes the following Findings of
Fact, Conclusions of Law, and Order.
FINDINGS OF FACT
1.

In its spacing Order entered in Cause No. 243-3 effective January 26, 2000, the

Board established the following drilling and spacing units for the production of gas, including
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coalbed methane, from the Ferron formation from the captioned lands:
Unit No.

Lands

1

Lots 3 and 4, SfcNWtt [NWK]
(containing 157.72 acres)

2

Lots 2 and 5-35, SW^NE^ [NE1/*]
(containing 158.12 acres)

In its spacing Order Cause No. 243-3 the Board expressly rejected Petitioner Hegarty's request
that the Order be retroactively effective to the dates of first production of the 5-94 and 5-266
wells as to each respective unit. The Board declared the Utah 5-94 well (the "5-94 well") as the
authorized well for Unit No. 1 and the Woolstenhulme 5-266 well (the "5-266 well") as the
authorized well for Unit No. 2. Both wells are operated by RGC as unit operator of the
Drunkards Wash Federal Exploratory Unit (the "DW Unit").
2.

The DW Unit was originally approved effective December 28,1990, and is

administered by the United States Bureau of Land Management ("BLM"). The DW Unit, after
six expansions, now covers 90,695.25 acres in Carbon and Emery Counties. The governing Unit
Agreement has been ratified by over ninety (90%) percent of the mineral owners and their
lessees. The DW Unit covers oil and gas producible from all formations, including coalbed
methane producible from the Ferron formation.
3.

The subject lands are located within, but not committed to the DW Unit. Owners
/

2.

of the uncommitted lands located within the DW Unit, include LaRue Layne, Terry T. Olsen &
Juretta L. Olsen, Trustees under Trust Agreement dated November 5, 1985, and Trustees as
named in that certain Warranty Deed dated September 25, 1987, and recorded in Book 277,
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3
Page 268, Carbon County Records, Morris Orvill Alexander, individually and as Trustee as
named in that certain Warranty Deed dated September 25, 1987, and recorded in Book 277, Page
268, Carbon County Records, Rita Beck, Teri Layne, and Kelly Layne-Benning (independently
or collectively the "Petitioner's Landowner(s)'). All of Petitioner's Landowners are related by
blood or marriage. Petitioner's Landowners own 65.736531% of the minerals in Unit No. 1 and
16.28895% of the minerals in Unit No. 2.
4.

Carbon County owns 1.277511% of the minerals in Unit No. 2. As evidenced by

Warranty Deed recorded March 20, 1992 in Book 314, Page 639, Carbon County Records,
Carbon County conveyed this interest in Unit No. 2 to Michelle Lea in 1992. However, as
evidenced by Quit Claim Deed recorded November 15, 1999, in Book 445, Page 752, Ms. Lea
reconveyed the interest back to Carbon County in 1999. Between 1992 and 1999, Ms. Lea was
the apparent owner of record for her parcel.
5.

At one or more times between 1991 and 1995, and thereafter, Mr. Terry Olsen,

Ms. Larue Layne, and other relatives of Ms. LaRue Layne, expressed or implied to RGC that
LaRue Layne had authority to communicate with RGC on behalf of other family landowners in
regard to RGC's offers to lease their interests or join the DW Unit.
6.

Beginning in late 1990 Ms. LaRue Layne was invited by RGC, both verbally and

in writing, to join the DW Unit or to lease her and her family's mineral interests. In 1991,
Petitioner's Landowners were invited by RGC in writing to join the federal DW Unit but either
failed to respond or declined to accept. Subsequently, RGC sent certified letters dated July 20,
1995, offering Petitioner's Landowners to either lease or commit their interests to the DW Unit
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as working interest owners on the same terms as any other working interest owners in their
respective positions.
7.

The bonus and other general terms and conditions of the written offers presented

to Petitioner's Landowners by Respondent(s), to either lease their mineral interests or to join the
federal Drunkards Wash Unit, were reasonable and in good faith.
8.

RGC's written and verbal communications with LaRue Layne, and its

communications and attempted communications with Ms. LaRue Laynes' children and relatives,
were reasonable and in good faith.
9.

Petitioner's Landowner(s) either failed to accept, or failed to respond to, the

Respondent's July 20, 1995, offer to lease their interests or join the DW Unit. However, at no
time did Respondents offer Petitioner's Landowners the opportunity to participate
proportionately on an individual well basis for either well 5-94 or well 5-266. RGC relied in
good faith on the responses, and lack or responses, from LaRue Layne and other members of her
family.
10.

Beginning in 1990 and again in 1995, but prior to the drilling of unit well 5-94,

Petitioner's Landowners knew or reasonably should have known of the following: their
properties were located within the boundaries of a federal oil and gas unit; that oil and gas may
be present under their property; that third parties, including the operators of the DW Unit
believed some or all of the them had an ownership interest in the oil and gas under their property;
and that two unit wells were planned to be drilled on or near their properties.
11.

RGC, as DW Unit Operator, commenced the drilling of the 5-94 well on Lot 4
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(the KWVANWVA) of Section 5 on September 11, 1995, and completed it as a coalbed methane
well in the Ferron formation on November 7, 1995. Subsequent to 1995, Petitioner's
Landowners knew or reasonably should have known that unit well 5-94 was in fact drilled and
was later operating as a production well, and that they had, or potentially had, an ownership
interest in the methane gas being produced from that well. RGC, as DW Unit Operator,
commenced the drilling of the 5-266 well on the SW^NEVi of Section 5 on November 12, 1998,
and completed it as a coalbed methane well in the Ferron formation on December 23, 1998.
Subsequent to completion of the well 5-266 in 1998, Petitioner's Landowners knew or
reasonably should have known that unit well 5-266 was operating as a production well, and that
they potentially had an ownership interest in the methane gas being produced from that well. The
locations of both wells were authorized by virtue of the Utah Division of Oil, Gas & Mining's
(the "Division's") approval of applications for permit to drill and the Board's Order entered in
Cause No. 243-2 on July 13, 1999. Both wells are located on leaseholds owned solely by
Respondents.
12.

At the time the 5-94 and 5-266 wells were drilled the subject lands were subject

only to the general well siting rule (Utah Admin. Code Rule R649-3-2), which was suspended by
virtue of the Board's Order entered July 13, 1999, in Cause No. 243-2. The first order entered by
the Board establishing spacing for coalbed methane produced from the Ferron formation in
Carbon County was entered in Cause No. 241-1 on January 2, 1998. The first order entered by
the Board establishing spacing for coalbed methane produced from the Ferron formation in areas
directly adjacent to the DW Unit (and in response to a Request for Agency Action filed by RGC)
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was entered October 13,1998, in Cause No. 243-1. The captioned lands were not subject to any
spacing order until entry of the Board's order in Cause No. 243-3 effective January 26, 2000.
13.

On June 21, 1999, Hegarty leased the mineral interests of Petitioner's

Landowners. At that time he was aware the captioned lands were within the physical boundaries
of the DW Unit, and of the existence of the 5-94 and 5-266 wells and RGC's operation of them.
14.

Petitioner Patrick Hegarty's interests and rights in this matter are derived from the

landowners' mineral interests in the subject areas.
15.

At the time they were drilled, wells 5-94 and 5-266 were located near the edge of

the known coalbed methane gas field, and for purposes of imposing a risk penalty under the facts
of this matter, and for no other purpose, wells 5-94 and 5-266 constitute exploratory wells. At
the time wells 5-94 and 5-266 were drilled, Respondents incurred a moderate amount of risk that
these wells would not produce sufficient coalbed methane gas to become production wells.
16.

There is no unit, pooling, operating, or other similar agreement between Petitioner

and the Landowners, and the Respondents.
CONCLUSIONS OF LAW
1.

Petitioner's mineral interests are derived from the uncommitted Petitioner's

Landowners' mineral interests.
2.

For purposes of the issues presented in this matter, Petitioner stands in the shoes

of the landowners from which his mineral interests are derived, and therefore, Petitioner's
equitable and legal rights and obligations are both derived from, and limited by, the acts and
omissions of Petitioner's Landowners.
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3.

Similarly, Carbon County's oil and gas rights and interests in this matter were

derived from Ms. Lea's apparent ownership of the parcel between 1992 and 1999, and its rights
and obligations are both derived from, and limited by, the acts and omissions of Ms. Lea.
4.

The Respondent operator made numerous written offers to the Landowners to

lease their mineral interests or to join the federal Drunkard's Wash Unit.
5.

Until the Board's spacing order in Cause No. 243-3, effective January 26, 2000,

was adopted, Petitioner's Landowners' interests did not reach to wells drilled off their property,
and Respondents had no obligation to extend offers to participate in the costs and production of
wells 5-94 and 5-266.
6.

However, assuming that prior to the effective date of the spacing order for wells

5-94 and 5-266, Respondents had an affirmative obligation to offer to Petitioner's Landowner's
an opportunity to participate in wells 5-94 and 5-266, the repeated written offers made by
Respondent(s) beginning in 1991 to lease mineral interests or to join the federal DW Unit
constitute good faith offers for purposes of Utah law requiring that good faith offers be made to a
landowner before the landowner may be deemed to be "nonconsenting."
7.

Petitioner's Landowners repeatedly failed to accept or to respond to the good faith

offers, and Petitioner's Landowners otherwise failed to take action to establish and protect their
interests in the subsurface gas or the production from the 5-94 well and the 5-266 well. The
Landowners' failure to respond to, or accept the offers, constitute a refusal and result in
Petitioner's Landowners becoming nonconsenting owners.
8.

In the facts of this case, as between the unit operators and those landowners who
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are on notice oil and gas wells are planned to be drilled near their property, the unit operator does
not have a superior obligation to initiate a petition for a spacing order.
9.

In the absence of the Petitioner demonstrating that the Unit Operator wrongfully

or fraudulently delayed requesting a spacing order or wrongfully delayed the spacing order
procedure, the effective date of the pooling order shall be the date of the spacing order.
10.

Petitioner has failed to carry its burden of showing the Unit Operator wrongfully

delayed petitioning for a spacing order, or wrongfully prolonged the spacing order hearing
process.
11.

In the absence of a pooling or similar agreement between the Petitioner and

Operators, Petitioner may petition the Board for a forced pooling agreement.
12.

The statutory terms of the forced pooling agreement allow the Board to impose on

Petitioner and Petitioner's Landowners a "nonconsent penalty" of between 100% and 300% of
the costs described at Utah Code Ann. 40-6-6.5(4)(d)(i)(D), to compensate consenting owners for
the risks of drilling wells 5-94 and 5-266.
13.

Based upon what was known of the subsurface geology, the possibility the wells

would not be productive, and the increased risks inherent in drilling for coalbed methane in
general, a 225% nonconsent penalty is fair and reasonable.
14.

The 225% nonconsent penalty is also fair and reasonable when compared to the

nonconsent penalty awarded by the Board in a comparable matter involving the same producing
formations.
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ORDER
Based upon Petitioner's and Respondents' briefs, arguments, exhibits, testimony and
evidence submitted, and the Findings of Fact and Conclusions of Law set forth above, and good
cause appearing, IT IS HEREBY ORDERED:
1.

The Board grants Petitioner's request for a forced pooling order.

2.

The Board denies Petitioner's request that the pooling order be retroactive to the

date of first production for each of the Unit Wells.
3.

The effective date of the pooling order shall be the date of the spacing order,

January 26, 2000.
4.

Denies both Petitioner's and Respondents' requested terms of the pooling order

except to the extent those terms may agree with the pooling order terms described in this Order.
5.

In compliance with the statutory requirements for forced pooling order, the Board

orders the general terms of the pooling agreement be as follows:
All interests within Unit No. 1, are pooled for development and operation of such unit,
and all interests within Unit No. 2, are pooled for development and operation of such units.
Wells 5-94 and 5-266 are the unit wells for Unit No. 1 and No. 2 respectively. In compliance
with Utah Code Ann. § 40-6-6.5 it is ordered:
(a)

That Hegarty, Petitioner's Landowners and Carbon County (as to the interest
acquired from Michelle Lea) be deemed nonconsenting owners in the 5-94 and
5-266 wells;

(b)

That RGC, TEXEP and DRU be deemed consenting owners in the 5-94 and 5-266
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wells and reimbursed for Hegarty, Petitioner's Landowners and Carbon County's
share of the costs out of production from the drilling unit attributable to their
respective tracts;
(c)

That Hegarty and Petitioner's Landowners shall be entitled to receive, subject to
royalty or similar obligations, the share of production from the 5-94 well
applicable to this interest in to Unit No. 1, and the 5-266 well applicable to this
interest in Unit No. 2, and Carbon County shall be entitled to receive, subject to
royalty or similar obligations, the share of production from the 5-266 well
applicable to its interest in Unit No. 2, after the consenting parties have recovered
from their respective share of production the following amounts:

(d)

(A)

100% of the nonconsenting owners' share of the cost of surface equipment
beyond the wellhead connections, including stock tanks, separators,
treaters, pumping equipment, and piping;

(B)

100% of the nonconsenting owners' share of the estimated costs to plug
and abandon the well as determined by the Division staff;

(C)

100% of the nonconsenting owners' share of the cost of operation of the
well from the effective date of the order and continuing until the
consenting owners have recovered all costs; and

(D)

225% of the nonconsenting owners' share of the costs of staking the
location, wellsite preparation, rights-of-way, rigging up, drilling,
reworking, recompleting, deepening or plugging back, testing, and
completing, and the cost of equipment in the well to and including the
wellhead connections.

That the consenting owners shall pay to the Petitioner's Landowners the royalty
provided for in their leases with Hegarty (being 1/8), proportionately reduced in
accordance with the pooling established by the Board;
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(e)

That the consenting owners shall pay to Carbon County a 1/8 royalty,
proportionately reduced in accordance with the pooling established by the Board,
in the 5-266 well and Unit No. 2, payable from its share of production until
recovery of the amounts set forth in (d) above;

(f)

That the operator of the 5-94 and 5-266 wells shall furnish any nonconsenting
owner with monthly statements specifying costs incurred, the quantity of gas
produced, and the amount of gas proceeds realized from the sale of the production
during the preceding month;

(g)

That when the consenting parties have recovered from a nonconsenting owner's
relinquished interest all of the amounts specified above, the relinquished interest
shall automatically revert to the nonconsenting owner;

(h)

That RGC and TEXEP may release the suspended proceeds from the 5-94 and
5-266 wells in accordance with the foregoing;

6.

Pursuant to the stipulated agreement of the Petitioner and Respondent, the Board

orders that John Baza, Associate Director of the Utah Division of Oil, Gas & Mining, act as
mediator to assist the parties to negotiate such additional terms and provisions as are necessary
for continued operation of the spaced lands which are not inconsistent with the above-ordered
terms and conditions.
7.

If the parties are unable to mediate additional, mutually acceptable, proposed

terms of a pooling and operations agreement for each unit well for consideration by the Board,
John Baza shall act as hearing examiner and recommend in writing to the Board within 120 days

Findings of Fact, Conclusions
of Law, and Order
Docket No. 2000-009
Cause No. 243-5

12

of the date of this Order, those terms and conditions which he believes are just and reasonable,
and otherwise in compliance with the law and the Board's regulations. The proposed additional
terms shall address whether Petitioner shall be granted access to existing gas and water
transportation facilities, and if so, just and reasonable terms for allowing such access.
8.

Pursuant to Utah Administrative Code R641 and R649-10-1 through R649-10-2.2,

and Utah Code Ann. § 63-46b and § 40-6, the Board has considered and decided this matter as a
formal adjudication.
9.

This Findings of Fact, Conclusions of Law, and Order ("Order") is based

exclusively on evidence of record in the adjudicative proceeding or on facts officially noted, and
constitutes the signed written Order stating the Board's decision and the reasons for the decision,
all as required by the Utah Administrative Procedures Act, Utah Code Ann. § 63-46b and § 40-610, and Utah Administrative Code R641-109.
10.

Notice of Right to Seek Judicial Review by the Utah Supreme Court or to Request

Board Reconsideration: As required by Utah Code Ann. § 63-46b-10(e) to -10(g), the Board
hereby notifies all parties in interest that they have the right to seek judicial review of this final
Board Order in this formal adjudication by filing a timely appeal with the Utah Supreme Court
within 30 days after the date that this Order is issued. Utah Code Ann. § 63-46b-14(3)(a) and 16. As an alternative to seeking immediate judicial review, and not as a prerequisite to seeking
judicial review, the Board also hereby notifies parties that they may elect to request that the
Board reconsider this Order, which constitutes a final agency action of the Board. Utah Code
Ann. § 63-46b-13, entitled, "Agency Review - Reconsideration," states:
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1.

(a)

Within 20 days after the date that an Order is issued for which review by
the agency or by a superior agency under Section 63-46b-12 is
unavailable, and if the Order would otherwise constitute final agency
action, any party may file a written request for reconsideration with the
agency, stating the specific grounds upon which relief is requested,

(b)

Unless otherwise provided by statute, the filing of the request is not a
prerequisite for seeking judicial review of the Order.

2.

The request for reconsideration shall be filed with the agency and one copy shall
be sent by mail to each party by the person making the request.

3.

(a)

The agency head, or a person designated for that purpose, shall issue a
written Order granting the request or denying the request,

(b)

If the agency head or the person designated for that purpose does not issue
an Order within 20 days after the filing of the request, the request for
reconsideration shall be considered to be denied.

Id. The Board also hereby notifies the parties that Utah Administrative Code R641-110100, which is part of a group of Board rules entitled, "Rehearing and Modification of Existing
Orders," states:
Any person affected by a final Order or decision of the Board may file a petition for
rehearing. Unless otherwise provided, a petition for rehearing must be filed no later than
the 10th day of the month following the date of signing of the final Order or decision for
which the rehearing is sought. A copy of such petition will be served on each party to the
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proceeding no later than the 15 th day of that month.
Jd. See Utah Administrative Code R641-110-200 for the required contents of a Petition
for Rehearing. If there is any conflict between the deadline in Utah Code Ann § 63-46b-13 and
the deadline in Utah Administrative Code R641»l 10-100 for moving to rehear this matter, the
Board hereby rules that the later of the two deadlines shall be available to any party moving to
rehear this matter. If the Board later denies a timely petition for rehearing, the party may still
seek judicial review of the Order by perfecting a timely appeal with the Utah Supreme Court
within 30 days thereafter
11.

The Board retains continuing jurisdiction over all the parties and over the subject

matter of this Cause, except to the extent said jurisdiction may be divested by the filing of a
timely appeal to seek judicial review of this Order by the Utah Supreme Court.
12.

For all purposes, the Chairman's signature on a faxed copy of this Order shall be

deemed the equivalent of a signed original.
ISSUED this T$

day of October, 2000.

STATE OF UTAH
BOARD OF OIL, GAS & MINING

Dave D. Lauriski, Chairman
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proceeding no later than the 15th day of that month.
Id. See Utah Administrative Code R641-110-200 for the required contents of a Petition
for Rehearing. If there is any conflict between the deadline in Utah Code Ann § 63-46b-13 and
the deadline in Utah Administrative Code R641-110-100 for moving to rehear this matter, the
Board hereby rules that the later of the two deadlines shall be available to any party moving to
rehear this matter. If the Board later denies a timely petition for rehearing, the party may still
seek judicial review of the Order by perfecting a timely appeal with the Utah Supreme Court
within 30 days thereafter.
11.

The Board retains continuing jurisdiction over all the parties and over the subject

matter of this Cause, except to the extent said jurisdiction may be divested by the filing of a
timely appeal to seek judicial review of this Order by the Utah Supreme Court.
12.

For all purposes, the Chairman's signature on a faxed copy of this Order shall be

deemed the equivalent of a signed original.
ISSUED this

day of October, 2000.
STATE OF UTAH
BOARD OF OIL, GAS & MINING

By
Dave D. Lauriski, Chairman
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CERTIFICATE OF SERVICE
I hereby certify that I caused a true and correct copy of the foregoing FINDINGS OF
FACT, CONCLUSIONS OF LAW, AND ORDER for Docket No. 2000-009, Cause No. 243-5
to be mailed, postage prepaid, this ^^aay of October, 2000, to the following:
H. Michael Keller
Van Cott, Bagley, Cornwall & McCarthy
Attorneys for Patrick Hegarty
50 South Main Street, Suite 1600
P.O. Box 45340
Salt Lake City, UT 84145-0340

Patrick Hegarty
27 C.R. 3025
P.O. Box 1317
Aztec, NM 87410
Synergy Operating, LLC
Patrick Hegarty, Tom Mullins, Glen Papp
P.O. Box 5513
Farmington, NM 87410

Frederick M. MacDonald
Pruitt, Gushee & Bachtell
Attorneys for Respondents River Gas
Corporation and Texaco Exploration
and Production Inc.
1850 Beneficial Life Tower
Salt Lake City, UT 84111

River Gas Corporation
Attention: Randy Allen
1300 McFarland Boulevard
N.E. Suite 300
Tuscaloosa, AL 35406-2233

Thomas A. Mitchell
Assistant Attorney General
160 East 300 South, 5th Floor
P.O. Box 140857
Salt Lake City,.UT 84114-0857

Texaco Exploration and Production Inc.
Attention: Chuck Snure
P.O. Box 2100
Denver, CO 80201

Kurt E. Seel
Assistant Attorney General
160 East 300 South, 5th Floor
P.O. Box 140857
Salt Lake City, UT 84114-0857

John Palacios
729 North Molyneux
Price, UT 84501
Clifford L. Penses, Trustee of
Clifford L. & Esther E. Penses
Revocable Trust Dated 10/05/92
and Ronald L. Penses
1936 Highway F
Fredricktown, MO 63645

John Baza
Associate Director, Oil & Gas
Division of Oil, Gas & Mining
1594 West North Temple, Suite 1210
P.O. Box 145801
Salt Lake City, UT 84114-5801
(Hand Delivered)

Western Mine Services, Inc.
P.O. Box 756
Price, UT 84501
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IN THE MATTER OF THE REQUEST
FOR AGENCY ACTION OF PATRICK
HEGARTY FOR AN ORDER
ESTABLISHING 160-ACRE (OR
SUBSTANTIAL EQUIVALENT
THEREOF) DRILLING AND SPACING
UNITS FOR THE PRODUCTION OF
GAS (INCLUDING COALBED
METHANE) FROM THE FERRON
FORMATION IN THE NORTH HALF
OF SECTION 5, TOWNSHIP 15
SOUTH, RANGE 10 EAST, SLB&M,
CARBON COUNTY, UTAH

FINDINGS OF FACT, CONCLUSIONS
OF LAW, AND ORDER
ESTABLISHING DRILLING AND
SPACING UNITS

Docket No. 99-016
Cause No. 243-3

This cause came on regularly for hearing (the "Hearing") before the Utah Board of
Oil, Gas and Mining (the "Board") on Wednesday, January 26,2000, at the hour of 10:00 a.m. in
the Board Room of the Department of Natural Resources at 1594 West North Temple, Suite
1040A, Salt Lake City, Utah. The following Board members were present and participated at the
hearing:
Dave D. Lauriski, Chairman
Raymond Murray
Elise L. Erler
Allan Mashburn; and
Jim Peacock.

At the commencement of the hearing, Board member Thomas B. Faddies, citing a potential conflict
of interest, recused himself and did not participate. The Board was represented by its legal counsel
Assistant Attorney General Thomas A. Mitchell.
Lowell Braxton, Director; and John Baza, Associate Director, Oil and Gas attended
and participated on behalf of the Division of Oil, Gas and Mining (the "Division"). The Division
was represented by its legal counsel Assistant Attorney General Patrick J. O'Hara.
Petitioner Patrick Hegarty and his expert witness, Thomas Mullins, were present
and testified on behalf of Petitioner. Petitioner was represented by his legal counsel H. Michael
Keller of the law firm of Van Cott, Bagley, Cornwall & McCarthy.
Respondents River Gas Corporation, Texaco Exploration and Production Inc., and
Dominion Reserves-Utah, Inc. were represented by their legal counsel Frederick M. MacDonald of
the law firm of Pruitt, Gushee & Bachtell. Joseph L. Stephenson, Vice-President-Land of River
Gas Corporation, and Richard R. Sutton, a professional landman, were present and testified on
behalf of Respondents.
The Utah School and Institutional Trust Lands Administration was represented by
its Special Counsel, John W. Andrews.
The Board, having fully considered the testimony adduced and the exhibits received
at the Hearing, and being fully advised, and good cause appearing, hereby makes the following
Findings of Fact, Conclusions of Law, and Order ("Order"):
FINDINGS OF FACT
1.

By his Request for Agency Action in this matter, Petitioner requested that

the Board enter an order establishing 160-acre (or substantial equivalent thereof) spacing and

drilling units for the production of gas, including, but not limited to, coalbed methane,fromthe
Ferron Formation in the following described lands in Carbon County, Utah (hereinafter referred to
as the "Subject Lands"):
Township 15 South. Range 10 East. SLB&M
Sec. 5: N!/2
(consisting of Lots 2, 3,4, and 5 through 35, and the SVSNWW and SWtfNEM)
being 315.84 acres, more or less. At the Hearing, Petitioner orally requested that such spacing and
drilling units be established as of the respective date offirstproductionfromeach of the existing
wells located on the Subject Lands.
2.

Notices of the time, place, and purpose of the Hearing were mailed to all

interested parties by first-class mail, postage prepaid pursuant to the requirements of Utah
Administrative Code ("U.A.C.") Rule R641-106-100 (1999). Copies of the Request for Agency
Action were mailed to all interested parties pursuant to U.A.C. Rule R641-104-135.
3.

Petitioner is a leasehold owner of 128.86 net acres, more or less, within the

4.

The Subject Lands are located within the boundaries of, but are not

Subject Lands.

committed to, the Drunkards Wash Federal Exploratory Unit ("Drunkards Wash Unit") located in
Townships 14,15, and 16 South, Ranges 8, 9, and 10 East, SLB&M, in Carbon and Emery
Counties, Utah.
5.

The Drunkards Wash Unit, which affects the Ferron Formation, was

approved by the United States Bureau of Land Management effective December 28,1990.
6.
of the Board.

The Subject Lands are not subject to any prior spacing or unitization order

7.

Respondents River Gas Corporation, Texaco Exploration and Production

Inc., and Dominion Reserves-Utah, Inc. are working interest owners within the Drunkards Wash
Unit and the Subject Lands andfiledObjections to Petitioner's Request.
8.

For purposes of this Cause and this Order, the Ferron Formation, including

all coal and surrounding sands, is defined as the stratigraphic equivalent of the interval from
approximately 1435' below the surface to approximately 17161 below the surface as shown in the
density log for the Utah 5-94 well located in the NWV4 (consisting of Lots 3 and 4, and the
SV^NW/A)

of Section 5, Township 15 South, Range 10 East, SLB&M, and as depicted on

Petitioner's Exhibit G admitted into evidence at the Hearing.
9.

The Subject Lands are not subject to any spacing order of the Board for

production of gas, including, but not limited to, coalbed methane,fromthe Ferron Formation.
10. There are currently two wells (the "Subject Wells") drilled within the
Subject Lands producing coalbed methanefromthe Ferron Formation:
(a)

the Utah 5-94 located in Lot 4 of Section 5, Township 15 South,

Range 10 East, SLB&M, whichfirstproduced in November of 1995; and
(b)

the Woolstenhulme 5-266 located in the S WANEVA of Section 5,

Township 15 South, Range 10 East, SLB&M, whichfirstproduced in December 1998.
11. Both of the Subject Wells are operated by Respondent River Gas
Corporation.
12. Plans of unit development within the Drunkards Wash Unit have been
approved by the managing agency, the Bureau of Land Management, based on 160-acre well
pattern density.

A

13.

Prior orders of the Board in Cause Nos. 137-2(B), 241-1,2434,243-2, and

245-1 established 160-acre (or substantial equivalent thereof) drilling and spacing units for the
production of gas, including, but not limited to, coalbed methane, from the Ferron Formation within
lands surrounding or in close proximity to the Subject Lands or the Drunkards Wash Unit.
14.

Geologic and technical evidence presented at the Hearing establishes that:
(a)

the Ferron Formation within the Subject Lands correlates in

character with said formation as it underlies the lands within the Drunkards Wash Unit and the
lands subject to the prior orders of this Board in Cause Nos. 137-2(B), 241-1,243-1,243-2 and
245-1.
(b)

the Ferron Formation within the Subject Lands generally constitutes

one pool for gas, including, but not limited to, coalbed methane.
(c)

160 acres (or its substantial equivalent) is not smaller than the

maximum area within the Subject Lands that can be efficiently and economically drained by one
well.
15.

The Subject Wells each produce as unit wells, and each efficiently and

economically drains approximately 160 acres; and specifically:
(a)

the Utah 5-94 will economically and efficiently drain the NWVi

(consisting of Lots 3 and 4, and the SViNWA) of Section 5, Township 15 South, Range 10 East,
SLB&M; and,
(b)

the Woolstenhulme 5-266 will economically and efficiently drain the

NEV4 (consisting of Lot 2, Lots 5 through 35, and the SWttNEM) of Section 5, Township 15 South,
Range 10 East, SLB&M.

16. The establishment of 160-acre (or substantial equivalent thereof) drilling and
spacing units and the designation of the Subject Wells as unit wells within the Subject Lands will
allow for the orderly development of the Subject Lands, prevent waste in the drilling of
unnecessary wells, and result in the greatest recovery of hydrocarbon substancesfromthe Subject
Lands.
17. The vote of the Board members present and participating in the hearing was
4 in favor of and 1 against granting the Request for Agency Action.
CONCLUSIONS OF LAW
1.

Due and regular notice of the filing of the Request for Agency Action was

given to all interested parties in the form and manner and within the time required by law and the
Rules and Regulations of the Board.
2.

Due and regular notice of the time, place, and purposes of the Hearing was

given to all interested parties in the form and manner and within the time required by law and the
Rules and Regulations of the Board.
3.

The Board has jurisdiction of the parties and the subject matter of the

Request for Agency Action in this matter pursuant to Sections 40-6-5, and 40-6-6 of the Utah Code
Annotated and has power and authority to make and promulgate this Order.
4.

The establishment of 160-acre (or substantial equivalent thereof) drilling and

spacing units and the designation of the Subject Wells as unit wells within the Subject Lands will
adequately protect the correlative rights of all interested parties, is in the public interest, and is just
and reasonable under the circumstances.
5.

The Request for Agency Action satisfies all statutory and regulatory

requirements for the relief sought therein and should be granted. The written Request for Agency

Action did not request retroactive spacing to the dates of first production from the Subject Wells;
and Petitioner's oral request at the Hearing to make this Order retroactive should be denied.

ORDER
Based upon the Request for Agency Action, the testimony and evidence submitted,
and the Findings of Fact and Conclusions of Law set forth hereinabove, and good cause appearing
for granting the Request for Agency Action, IT IS HEREBY ORDERED:
1.

The Request for Agency Action in this cause is granted.

2.

The following drilling and spacing units are established for the Subject

Lands (as defined herein) for the production of gas, including, but not limited to, the coalbed
methane, from the Ferron Formation ( as defined herein), including all coals and surrounding sands:
a.

UnitNoMfNWM):
Township 15 South. Range 10 East. SLB&M
Section 5: Lots 3 and 4, Sl/aNWVi
(containing 157.72 acres, more or less)

b.

UnitNo.2<NR'/4):
Township 15 South. Range 10 East. SLB&M
Section 5: Lots 2 and 5-35,

SW^NEVH

(containing 158.12 acres, more or less).
3.

The Utah 5-94 well located in Lot 4 of Section 5, Township 15 South,

Range 10 East, SLB&M, shall be the designated unit well for Unit No. 1 described above.

4.

The Woolstenhulme 5-266 well located in the SWViNEVi of Section 5,

Township 15 South, Range 10 East, SLB&M, shall be the designated unit well for Unit No. 2
described above.
5.

The Petitioner's oral request at the Hearing to make this Order retroactive to

the respective date of first production from each of the Subject Wells is denied.
6.

This Order shall be effective as of January 26,2000, the date of the Hearing

7.

Pursuant to Utah Administrative Code R641 and Utah Code Ann.

in this matter.

§ 63-46b-6 to -10, the Board has considered and decided this matter as a formal adjudication.
8.

This Order is based exclusively on evidence of record in the adjudicative

proceeding or on facts officially noted, and constitutes the signed written order stating the Board's
decision and the reasons for the decision, all as required by the Utah Administrative Procedures
Act, Utah Code Ann. § 63-46b-10 and Utah Administrative Code R641-109.
9.

Notice re Right to Seek Judicial Review by the Utah Supreme Court or to

Request Board Reconsideration: As required by Utah Code Ann. § 63-46b-10(e) to -10(g), the
Board hereby notifies all parties in interest that they have the right to seek judicial review of this
final Board Order in this formal adjudication by filing a timely appeal with the Utah Supreme Court
within 30 days after the date that this Order issued. Utah Code Ann. § 63-46b-14(3)(a) and -16. As
an alternative to seeking immediate judicial review, and not as a prerequisite to seeking judicial
review, the Board also hereby notifies parties that they may elect to request that the Board
reconsider this Order, which constitutes a final agency action of the Board. Utah Code Ann.
§ 63-46b-13, entitled, "Agency review - Reconsideration," states:

(l)(a) Within 20 days after the date that an order is issued for which
review by the agency or by a superior agency under Section
63-46b-12 is unavailable, and if the order would otherwise constitute
final agency action, any party may file a written request for
reconsideration with the agency, stating the specific grounds upon
which relief is requested.
(b) Unless otherwise provided by statute, the filing of the request is
not a prerequisite for seeking judicial review of the order.
(2) The request for reconsideration shall be filed with the agency
and one copy shall be sent by mail to each party by the person
making the request.
(3)(a) The agency head, or a person designated for that purpose,
shall issue a written order granting the request or denying the
request.
(b) If the agency head or the person designated for that purpose does
not issue an order within 20 days after the filing of the request, the
request for reconsideration shall be considered to be denied.
Id. The Board also hereby notifies the parties that Utah Administrative Code R641-110-100, which
is part of a group of Board rules entitled, "Rehearing and Modification of Existing Orders," states:
Any person affected by a final order or decision of the Board may
file a petition for rehearing. Unless otherwise provided, a petition
for rehearing must be filed no later than the 10th day of the month
following the date of signing of the final order or decision for which
the rehearing is sought. A copy of such petition will be served on
each other party to the proceeding no later than the 15th day of that
month.
M. See Utah Administrative Code R641-110-200 for the required contents of a petition for
Rehearing. If there is any conflict between the deadline in Utah Code Ann § 63-46b-13 and the
deadline in Utah Administrative Code R641-110-100 for moving to rehear this matter, the Board
hereby rules that the later of the two deadlines shall be available to any party moving to rehear this
matter. If the Board later denies a timely petition for rehearing, the party may still seek judicial
review of the Order by perfecting a timely appeal with the Utah Supreme Court within 30 days
thereafter.
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The Boardretainscontinuing jurisdiction over all the parties and over the

subject matter of this Cause, except to the extent said jurisdiction may be divested by the filing of a
timely appeal to seek judicial review of this Order by the Utah Supreme Court.
11.

For all purposes, the Chairman's signature on a faxed copy of this Order

shall be deemed the equivalent of a signed original.
ISSUED this J *

d

*y of March, 2000.

STATE OF UTAH
BOARD OF OIL, GAS AND MINING

ByJ^S^C:
Dave D. Lauriski, Chairman
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CERTIFICATE OF SERVICE
I hereby certify that I caused a true and correct copy of the foregoing FINDINGS OF
FACT, CONCLUSIONS OF LAW, AND ORDER ESTABLISHING DRILLING AND
SPACING UNITS for Docket No. 99-016, Cause No. 243-3 to be mailed, postage prepaid,
this <? day of March, 2000, to the following:
H. Michael Keller
Van Cott, Bagley, Cornwall & McCarthy
Attorneys for Patrick Hegarty
50 South Main Street, Suite 1600
P. O. Box 45340
Salt Lake City, UT 84145

Synergy Operating, LLC
Patrick Hegarty, Tom Mullins, Glen Papp
P.O. Box 5513
Farmington, NM 87410
River Gas Corporation {jfcsertl
Attn: Randy Allen
511 Energy Center Boulevard
Northport, AL 35473

Frederick M. MacDonald
Pruitt, Gushee & Bachtell
Attorneys for Respondents River Gas
Corporation and Texaco Exploration
and Production Inc.
1850 Beneficial Life Tower
Salt Lake City, UT 84111

Texaco Exploration and Production Inc.
Attn: Chuck Snure
P.O. Box 2100
Denver, CO 80201

Thomas A. Mitchell
Assistant Attorney General
Attorney for Board of Oil, Gas & Mining
160 East 300 South, 5th Floor
P.O. Box 140857
Salt Lake City, UT 84114-0857

Dominion-Reserves-Utah, Inc.
Attn: Mark Webb, Esq.
901 East Byrd Street
P.O. Box 26532
Richmond, VA 23219
Utah School and Institutional
Trust Lands Administration
675 East 500 South, #500
Salt Lake City, UT 84102

John Baza
Associate Director, Oil & Gas
Division of Oil, Gas & Mining
1594 West North Temple, Suite 1210
P.O. Box 145801
Salt Lake City, UT 84114-5801
(Hand Delivered)

Carbon County
120 East Main Street
Price, UT 84501

Patrick Hegarty
27 C.R. 3025
P.O. Box 1317
Aztec, NM 87410

Longwall Sales and Service, Inc.
3175 South-125 West
Price, UT 84501

ii

Clifford L. Penses, Trustee of
Clifford L. & Esther E. Penses
Revocable Trust Dated 10/05/92
and Ronald L. Penses
1936 HwyF
Fredricktown, MO 63645

Omega Transworld, Inc. of Utah
2400 Leechburg Road
New Kensington, PA 15068
College of Eastern Utah
451 East 400 North
Price, UT 84501

Western Mine Services, Inc
PO Box 756
Price, UT 84501

Steven R. & Francine Woolstenhulme
426 West 2900 South
Price, UT 84501

Intermountain Electronics, Inc.
PO Box 914
Price, UT 84501

State of Utah
Department of Natural Resources
Division of Forestry, Fire & State Lands
1594 West North Temple, Suite 3520
Salt Lake City, UT 84114-5703

Michelle Lea £«-S<MT
808 North 1100 East
Price, UT 84501
Five Star Enterprises, Inc.
PO Box 488
Price, UT 84501

Chevron USA Inc.
Chevron Tower Complex
1301 McKinney
Houston, TX 77010

LaRueLayne, TeriLayne
& Kelly Layne-Benning
17243 Knapp Street
Northridge, CA 91325

United States of America
Bureau of Land Management
PO Box 45155
Salt Lake City, UT 84145-0155

Terry T. Olsen, Trustee under Trust Agrs.
dated 11/5/85 & 9/25/87
#40C.R. 5109
Bloomfield, NM 87413

David Swenson
2269 North Hill Crest Drive
Price, UT 84501
John Palacios
729 North Molyneux
Price, UT 84501

Morris Orvill Alexander
1629 Maddux Lane
McLean, VA 22101
Rita Beck
5984 South Village III Road
Salt Lake City, UT 84121
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The Division of Oil, Gas & Mining does not warrant
or guarantee the information presented herein, and
does not stand liable for the accuracy of the data
whether implied or actual.
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Tab 8

Exception Notification Required for Woolstenhulme 05-266 Well
Exhibit E
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Exception Notification Required
On Well Siting If Within 540 feet
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Woolstenhulme
, 05-266 Well
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Hegarty Lease
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